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District Court for the Eastern District of New York, in that he 
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Grand Jury proceedings. 


(Title 18, United States Code, Section 401) 
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BARTELS, District Judge 
In this proceeding the Court is confronted with 


the difficult question of interpreting a federal statute in 


a manner which, according to the express meaning, raises in 


the mind of the Court grave doubts as to whether its ob- 
jectives could have been accomplished in a more practical 
manner. The facts appear as follows. 

On December 12, 1974, the defendant, John Mauro, 
was sentenced to a term of imprisonment for three years to 
life by the State of New York. On May 7, 1975, while in the 
custody of the State of New York, he was subpoenaed to testify 
tefore a federal grand jury sitting ia the Eastern District 


of New York and was produced pursuant to a Writ of Habeas 


Corpus Ad Testificandun, The defendant received a grant of 


immunity signed on May 12, 1975, by Judge Costantino. Subse- 
quently, when the defendant refused to answer questions befove 
the grand jury, after having been ordered to do so by Judge 
Costantino, he was held in civil contempt and sentenced to a 
prison term of six months or the life of the grand jury, 
whichever was longer, upon the condition that he could purge 
himself by testifying at any time during the grand jury term, 
The defendant having continued his refusal to testify, the 
United States, on July 9, 1975, lodged a detainer against him 
at the Auburn Correctional Facility charging him with contempt 


of court, and thereafter on July 30, 1975, he was returned to 


the custody of the State of New York. On November 11, 1975, 


the defendant was indicted in the Eastern District of New 
York for criminal contempt of court in violation of 18 U.S.C. 
Ol. 

Pursuant to a Writ of Habeas Corpus Ad Prosequendum, 
issued on November 5, 1975, the defendant was thereafter 
produced in the Eastern District on November 24, 1975, and 
on December 2, 1975, he was arraigned on the indictment and 
pled not guilty. On that date, to accommodate the defendant's 
counsel, the trial date was set for March 17, 1976, after 
the Court offered the dates of February 4, 1976, February 9, 
1976, and March 3, 1976. On December 11, 1975, the de- 
fe..dant was again returned to state custody without having 
been tried on the charge of criminal contempt. Subsequently, 


on April 23, 1976, the defendant was again produced in 


Federal court pursuant to a Writ of Hab2as Corpus Ad Prose- 


quendum, issued o1 April 14, 1976, for the purpose of trial. 
In 1970 Congress adopted, on behalf of the United 
States and the District of Columbia, the Interstate Agreement 
on Detainers, i8 U.S.C. Appendix ("Agreement"), which, along 
with similar enactments in thirty-nine states, provides a 
uniform procedure whereby each of the participating juris- 


dictions can readily obtain the presence of criminal de- 


fendants incarcerated in other participating jurisdictions. 
It is the interpretation of Article IV of the Agreement with 
which this Court is now concerned. However, to understand 
that Article, reference must be de to Article III which 
provides that when one jurisdiction files a detainer on a 
defendant incarcerated in another jurisdiction the existence 
of that detainer must be made known to the defendant who then 
has the option of demanding in writing a trial on the charges 


in the other jurisdiction forming the basis of the detainer. 


If the defendant makes such a demand to the proper authori- 


ties he must be transferred to the jurisdiction filing the 
detainer and must thereafter be tried within 180 days of the 
formal written demand or the indictment must be dismissed. 
Article IV provides that the jurisdiction filing the detainer 
may at its option request the custody of the defendant for 
the purpose of trial even if the defendant has not made a 
written demand for trial pursuant to Article III. In such 
event, however, a trial on the charges forming the vasis of 
the detainer must, under Article IV(c), be commenced within 
120 days of the defendant's arrival in the receiving juris- 


diction, Article IV(e) further provides: 


"Tf trial is not had on any indictment, 

information, or complaint contemplated 

hereby prior to the prisoner's being 

returned to the original place of imprison- 

ment pursuant to Article v(e), hereof, such 

indictment, information, or complaint shall 

not be of any further force or effect, and 

the court shall enter an order dismissing 

the same with prejudice." 

The defendant now moves for an order dismissing 
the indictment pursuant to Article IV(e) of the Agreement on 
the ground that the Government failed to try him on the 
federal charges before returning him to state custody in 
violation of that Article, and on the further ground that 
at the time he was held in civil contempt he was not advised 
of the Government's contemplated indictment for criminal 
contempt. 

As set forth in Article I of the Agreement, the 
policy and purposes of the Agreement are to insure the 


speedy trial of a defendant subject to charges in another 


jurisdiction by way of a detainer, to eliminate the adverse 


effects upon programs of prisoner treatment and rehabilita- 


tion caused by uncertainty surrounding those charges, and 
to create cooperative procedures to secure the presence of 
defendants incarcerated in other jurisdictions, See also 


3 U.S. Code Cong. & Adm. News 4864 (1970). More specifically, 


the Agreement was executed to eliminate the problem which 
arose when one jurisdiction tried, convicted and incarcerated 
a defendant and thereafter another jurisdiction lodged a 
detainer against the individual and simply waited to try the 
jJant after his release from ¢!e custody of the first 
jurisdicrion, Often this procedure caused the delay of a 
trial for many years and, in addition, provided a Damoclean 
Sword over the defendant which would not only have an adverse 
psychological impact upon the defendant but would also 
impede the efforts of the incarcerating jurisdiction to 
rehabilitate the defendant since, among other things, it 
would render the defendant ineligible for probation or 
parole, United States ex rel. Esola v. Groomes, 520 F.2d 
830, 836-7 (3d Cir. 1975); United States v. Cappucci, 342 
F.Supp. 790 (E.D.Pa. 1972); 116 Cons, Rec. 14000 (1970). 
As indicated above, the predicate for the defendant's motion 
is the fact that he was prc ‘uced in this Court on November 


24, 1975 pursuant to a writ and was returned to state 


custody on December 11, 1975 without being tried. 


In opposition the Government argues that when 
Congress adopted the Agreement on behalf of the United States 
it did so only as a sending state and not as a receiving 
state, Therefore it is argued that when the United States 
receives a state prisoner for the purpose of trial, it is not 
subject to the sanctions imposed by Article IV because it did 


not adopt the Agreement as a receiving state. in support of 


its position the Government asserts that the legislative 


history demonstrates that when Congress adopted the Agreement 
it was solely concerned with making a procedure available to 
the states for securing the presence of federal prisoners so 
that the states could satisfy the speedy trial requirements 
of the Constitution as mandated by 2 Supreme Court in 

Smith v, Hooey, 393 U.S. 374 (1969), and Dickey v. Florida, 
398 U.S. 30 (1970). Because a federal Writ of Habeas Corpus 
Ad Prosequendum issued pursuant to 26 U.S.C. §2241 is valid 
legal process throughout the United States binding against 
the states for the purpose of obtaining custody of state 


prisoners for a federal trial, Carbo v. United States, 364 


U.S. 611 (1961), the Covernment asserts that it was unneces-~- 


+S 
pared 
i 


sary for the United States to adopt the Agreement as a 
receiving state. Furthermore, it claims that Congress never 
intended to restrict the effect of 28 U.S.C. §2241 or to 
alter the delicate federal-state relationship under the 


Supremacy Clause of the Constitution, Article VI. We cannot 


» 
: agree, 
Nowhere in the text of the Agreement or in the 
prefatory enabling portions of its enactment is there any 
specific indication that the United States was . ecoming a 
) limited participant as a sending state. In fact, the text 
itself suggests that the United States entered into the 
Agreement on the same terms as all other participating 
states. Article II(a) defines the term "'State’ to mean: 
"a State of the United States; the United 
States of America; a territory or posses- 
sion of the United States; the District of 
Columbia; the Commonwealth of Puerte Rico." 
Od {Emphasis 2?dded.] 


See United States v. Cappucci, supra. Article II(c) defines 
a "receiving stat« s a "State in which trial is to be had 
on an indictment, information, or complaint pursu7nt to 
article III or article IV hereof."" [Emphasis added.] 


Certainly under the express wording of the Agreement itself 


the United States is a receiving state and there is nothing 


ROT wei 


in the Agreement excluding the Un‘ted States from that 
status. In fact, for the purposes of an Article III request 
by a state prisoner for trial on federal charges the United 
States has been treated as a receiving state subject to the 
sanctions imposed by that Arti le. See United States v. 
Masc ., 372 F.Supp. 651 (N.D.:. io 1973). 

Nor does the legislative history, which is sparse 
at best, alter this result. While it appears from the 
Senate Report that Congress was obviously responding to the 
need of the states for a procedure to secure the presence of 
federal prisoners in order to provide a speedy trial on their 
state charges and to escape the effect of the rulings in 
Smith v, Hooey, supra, and Dickey v. Florida, supra, the 
rer ort also indicates that "the agreement shall enter into 
full force and effect as to a party 'State' when such State 
has enacted the same into law."' [Emphasis added.] ee e 
Code Cong. & Adm. News 4864, 4866 (1970). Nowhere in the 
legislative history does Congress indicate that the United 


States is under any lesser obligation us a "State" than 


( 
other states adopting the Agreement or that the Agreement 


has less than full force and effect against the United States 
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as a "State" as that term is defined in the Agreement. In 


fact, in a letter rrom Graham W. Watt, Assistant Commissioner 
of the District of Columbia, dated March 2, 1970, to Congress- 
man Emanuel Celler, Chairman of the Committee on the Judi- 
ciary, which is included i “he legislative history, it was 
stated that: 

"H.R. 6951, if passed, will also enable 

the Attorney General or his representative 

to have a prisoner against whom he has 

lodged a detainer for violation of an 

offense against the United States and who 

is serving a term of imprisonment in any 

party State made available for disposition 

of such detainer." 
3 U.S. Code Cong. & Adm. News 4869 (1970). This statement 
demonstrates that it was anticipated that the United States 
would be participating in the Agreement as a receiving state 

1/ 

as well as a sending state. Moreover, the statute enacted 
was the "Interstate Agreement on Detainers" which was also 
enacted by thirty-nine other states, It is difficult to 
understand how the Federal Government could possibly become 
a party to such “Agreement” on its own terms without the 


coisent of the other states which were already bound to each 


other on different terms. It is true that the Government 


could enact a special statute limiting its obligation to 


that of a sending state but that is quite different 
becoming a party to an agreement the terms of which 
already been fixed by the other states. 

The Government additionally contends that the 
congressional purpose of limiting the participation of the 
United States in the Agreement to a sending state is enun- 
ciated in §3201l(a) of the Criminal Justice Reform Act of 
1975 (commonly referred to as "'S-1"') which was introduced 
in the Senate on January 15, 1975 and is still pending. 

section provides: 

"(a) Adoption of Agreement by the United 

States—The United States, solely as a 

"sending state,' and the District of 


Columbia are parties to the Interstate 
Agreement on Detainers = 


In a report of the Committee on the Judiciary, United States 


Senate, on the provisions of S-1 the Committee in referring 


to §3201(a) stated that the existing enabling act of the 


Agreement 


"has been amended to clarify the intent of 
Congress by providing that the Federal 
Government is a participant in the Agreement 
only in the capacity of a 'sending state.' 
Federal prosecution authorities and all 
Federal defendants have always had and conti- 
nue to have recourse to a speedy trial in a 


Federal court pursuant to 28 U.S.C. 2241(c)(5), 


the Federal writ of habeas corpus ad 
prosequendum. The Committee does not 


intend, nor does it believe that the 

Congress in enacting the Agreement in 

1970 intended, to limit the scope and 

applicability of that writ." 
We find that for the purpose of determining the intent of 
the Ninety-First Congress in enacting the Agreement, both 
the provisions of S-1 and the Committee comments thereon are 


today irrelevant for the following reasons: (1) S-1 has not 


yet been enacted by Congress and may never be, (2) there is 


no assurance that the Congress as a whole will accept 


§3201(a) as part of S-1 when and if it finally is enacted, 

and (3) no subsequent Congress is in a position to express 

the intent of a previous Congress in enacting legislation. 
Finally, we cannot lose sight of the fact that one 

of the express congressional purposes in adopting the Agree- 

ment was to ameliorate the adverse and disruptive effects 

upon rehabilitation programs caused by ~:tainers and uncer- 

tainty over their ultimate disposition. Such effects are 

equally present when federal authorities receive state 

prisoners as when state authorities receive federal prisoners. 


Article IX of the Agreement provides that the Agreement be 


liberally construed so as to effectuate its purposes and 


13. 


such a construction would prohibit a differentiation between 


disruption of state and federal rehabilitation programs. 


We conclude, therefore, that the United States is 
participating in the Agreement as both a sending and a 
receiving state. In so concluding we are cognizant of the 
principle of statutory interpretation at times invoked by 
Judge Learned Hand where he observed under different cir- 
cumstances that: 

"There is no surer guide in the interpreta- 

tion of a statute than its purpose when that 

is sufficiently disclosed; nor any surer 

mark of over solicitude for the letter than 

to wince at carrying out that purpose because 

the words used do not formally quite match 

with it.” 

Federal Deposit Insurance Corp. v. Tremaine, 133 F.2d 827, 
830 (2d Cir. 1943). See Peter Pan Fabrics, Inc. v. Martin 
Weiner Corp., 274 F.2d 487, 489 (2d Cir. 1960). But here 
it is apparent that Congress failed to foresee or consider, 
one way or the other, the particular problem presently 
before the Court and failed to express in the statute or 
its legislative history any intent to limit the participa- 
tion of the United States. It is possible that if brought 


to its attention Congress would have adopted the Agreement 


solely as a sending state subject to the consent of the 


other states, but this is only speculation and we cannot 

undo what it has done. If the statute requires amending, 
Congress knows how to do it, as for example in S-1, but 

there is no basis for this Court to legislate under the guise 
of construction by limiting the participation of the United 
States to that of a sending state. Dorszynski v. United 


States, 418 U.S. 424,442 (1974). 


II 
In the alternative the Government argues that no 
detainer for the criminal contempt indictment was ever lodged 


against the defendant and that he was produced on Ncvember 


24, 1975 only pursuant to a Writ of Habeas Corpus Ad Prose- 


quendum issued under 28 U.S.C. §2241(c)(5) and not pursuant 
to the terms of the Agreement. The Government contends that 
having failed to invoke the provisions of the Agreement 
Article IV(e) is inapplicable and, accordingly, there is no 
basis for dismissing the indictment. We agree, however, with 
the reasoning of the Third Circuit in United States ex rel. 
Esola v. Groomes, supra, at 836-37, that whenever the 


Agreement is available for securing the presence of a 


defendant for the purpose of prosecution it is the exclusive 
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means for doing so and the Government is charged with having 
invoked its provisions by use of the writ. See United States 
v. Ricketson, 498 F.2d 367,373 (7th Cir. 1974). Any other 
result would provide an easy means for circumvention of the 
terms of the Agreement and render them meaningless. 

Once the Government has obtained the custody of a 
defendant under the Agreement, it is subjected to two 
restraints: (1) the defendant must be tried within 120 days 


after arrival in federal custody, Article IV(c), and (2) the 


defendant must be tried before being returned to the custody 


of the state, Article IV(e). United States ex rel. Esola v. 
Groomes, supra; United States v. Ricketson, supra. Here the 
defendant was returned to state custody before being tried 
under the apparent misapprehension that he could be returned 
for trial at any time after arraignment subject to compliance 
with the speedy trial requirements of the Court, The Govern- 
ment was simply in error in not remembering the terms of the 
2/ 

Agreement. 

The Government having returned the defendant to 


state custody in violation of Article IV(e), the defendant's 


motion to dismiss the indictment must be and hereby is 


granted, 


SO ORDERED. 


Dated: Brooklyn, N.Y., 
May 17, 1976. 


FOOTNOTES 


In referring to the possibilities applicable to the 
District of Columbia this letter made a distinction 
between the District prosecuting authorities and 
the Attorney General by asserting that the Agreement 
would ilso enable (1) District prisoners to require 
state authorities to try them on state charges, 

(2) state prisoners to demand a trial on charges 
arising out of the laws of the District, and 

(3) "District prosecuting authorities to have a 
prisoner in a party State made available for dispo- 
sition of local detainers." 3 U.S. Code Cong. & 
Adm. News 4869-4870 (1970). 


It should be noted that by being compelled to retain 

a defendant in federal custody after arraignment 

the Government would be charged with the custodial 
expenses until it returned the defendant to the state 
which could exceed four months. See Article V(h) of 
the Agreement. A more practical solution would be an 
amendment to the Agreement permitting production of 
the defendant in the receiving state for arraignment, 
requiring return to state custody within 10 days and 
thereafter applying the requirements of Article IV(e). 
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JOHN C. CORBETT, ESQ. 
Attorney for Defendant 
66 Court Street 
Brooklyn, New York 11201 
BARTELS, District Judge 
In November, 1975, the defendant, John Fusco, 


was in the custody of the State of New York at Clinton 


Correctional Facility serving a three year to life sentence. 


On or about November 24, 1975, he was produced in the 


»£f New York pursuant to a Writ of Habeas 
Prosequendum, issiied on November 5, 1975, r the 
£ trial on a federal indictment charging him with 
criminal contempt of court in violation of 18 U.S.C. §401. 
On December 2, 1975, he was arraigned on the indictment and 
a plea of not guilty and thereafter, on December 18, 
was returned to state custody. On or about April 
, the defendant was again produced in this District, 
to a Writ of Habeas Corpus Ad Prosequendum issued 
for the purpose of trial. 
The defendant now moves for an order pursuant to 
Article IV(e) of the Interstate Agreement on Detainers, 
.C. Appendix ("Agreement"), dismissing the indictment 
ound that the Covernment violated that Article by 
m to state custody on December 18, 1975 without 
On the basis of this 
Ss decision and order, dated May 17, 1976, in the case 
S_v. John Mauro, Docket No. 75-CR-816 (E.D. 


ar wW 


N.Y.), we find that the Government violated Article IV(e) of 


the Agreement by returning the defendant to state custody on 


December 18, 1975 without a trial and accordingly the indict- 


ment must be and hereby is dismissed. 


SO O&DERED. 


ay 


Dated: Brooklyn, N. 


May 19, 1976. 
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Appearances: 


DAVID G. TRAGER, Esq. 
United States Attorney for the 
Eastern District of New York 


By: MARSHA KATZ, Esq. 
Assistant U. S. Attorney 


STEPHEN MURPHY, Esq. 
Attorney for defendant 
(Not Present) 
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THE CLERK: Criminal cause for pleading, 


United States of America versus John Mauro. 


MS. KATZ: Your - Honor, I believe this is a 


similar kind of thing, and your Honor, your previous 


ruling, we would also want it-- 
THE COURT: Judge Costantino. 
MS. KATZ: Yes. 


THE COURT: Back to Judge Costantino. 


It must be a hard case if all these witnesses refuse 


to testify. Is he incarcerated? 
MS. KATZ: All under state sentences. 
THE COURT: This goes back to Judge 
Costantino. 
Have you got a lawyer? 
TEE DEFENDANT: No. 
THF COURT: Have you got a lawyer? 
THE DEFENDANT: Not as of yet. 


THE COURT: Are you going to get one? 


THE DEPENDANT: I spoke to my wife last night. 


THE COURT: Let us know. He's in the same 


category as the other man, Mr. Smith? 


MS. KATZ: Yes. 


I'll notify the Marshals, who will notify 


him. 


TFE COURT: Ask the Clerk downstairs why did 
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they put it in the drun. 


MS. KATZ: I don't know, your Honor. 


THE COURT: You can see it's a related case. 


He's been there not only on a related case, but the 


same case. It isn't as though this was a contempt 


which took place in his own courtroom personally. 
In that case, then-- 
MS. KATZ: Grand jury witness. 
THE COURT: There's no possible justification 


for him not continuing. Take it back. 
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United States Courthouse 
Brooklyn, New York 


November 17, 197§& 
$:36 o*ciock A.H. 


Before: 


HONORABLE JOHN R. BARTELS, U.S.D.d.- 


BURTON SULZER 
OFFICIAL COURT REPORTER 


Appearances: 


DAVID G. TRAGER, ESQ. 
United States Attorney 
for the Eastern District of New York 


BY: ALAN SHLEPPIN, ESQ. 
-and= 
MARSHA KATZ, ESQ. 
Assistant U.S. Attorneys 


JOHN FUSCO 
Pro Se 
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Also present: 


EDWARD C. MONTELL 
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MR. MONTEZLL: May I respectfully apprize 
the Court that I have not been retained in this 
matter. 

Professional courtesy dictated that I re- 
ceive a notice. I appear here this morning. I 


have represented him in the State Court, but 


~- 


I have not bsan retained in this matter. 


See mene 


THE COURT: Are you going to retain this 
gentleman as your attorney? 


MR. MONTELL: I don't believe he has 


the funds with which to retain me 
THE COURT: I am talking to you. 
THE DEFENDANT: Yes, sir. 
THE COURT: Can you retain this gentleman? 
THE DEFLNDANT, No, I can't, your Honor. 


I mean, I've had him -- 


| 
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THE COURT: What do ycu mean you represent 
him in the Stet —" Was he before the State 
Court? 

MONTELL: Yes. 
COURT: In a criminal matter? 

MR. MONVELL: In a criminal matter, sir, 
yes, he's presently incarcerated, sir, and the 
matter before your Honor emanated from a Grand Jury 


proceeding. 
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THE COURT: He wouldn't answer; is that 


right? 
I understand that he refuses to answer 


the questions; is that right? 


MR. MONTELL: May I respectfully again ap- 
prize the Court that prior to our being notified 
to appear before the Grand Jury, the U. S. attorney, 
the assistant U. S. attornay, advised the defendant 
the questions that she proposed to ask him before 
the Grand Jury and the U. S. attornay had gone 
way beyond that scope, and this is the reason 
for Mr. Fusco having -- 

THE COURT: Whera is the U. S. attorney? 

MR. SHLEPPIN: Ms. Katz, your Honor, and 
she is not here today. 

MR. MONTELL: For that reason, sir, that 
was the reason for his refusing to answer at that 
time, sir, based on the knowledge that I have. 

THE COURT: I just want to know the nature 


of the crime, that's all. 


Someone tell me, I'm asking a simple question 


What are we going to do about this? You 
are not the lawyer, you don't know whether you are 
in or out; is that right? 

MR. MONTELL: I would plead the defendant 


not guilty for that purpose alog, sir. 
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THE COURT: Plead the defendant not guilty. 

You better get a lawyer because you are 
going to be put down for trial. 

You understand, Mr. Fusco’ 

THE DEFENDANT: No, your Honor, I don't. 


THE COURT: Maybe I'm not making myself 


THE DEFENDANT: I don't understand, be- 


cause last time I was in front of a judge -- 


THE COURT: What judge? 

THE DEFENDANT Judge Judd, and I was told 
I was in civil contempt and I was given six months. 

THE COURT: You are stillunder civil 
contempt. You are still serving the six months. 

THE DEFENDANT: As far as I know, I an, 
your Uonor. 

THE COURT: When did you go in? 

TUS DEFENDAIT: In May. 

THE COURT: The six months ended -- is about 
to expire. 

THE DEPENDANT: To my knowledge, it hasn't 
expired yet. 

THE COURT: How is it I get this case? 


THE CLERK: I believe it should be Judge 


Judd's case. 


or eee ree en © 
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THE COURT: I don't know the facts. The 
same is true of Marino. 
I‘m very sorry, gentlemen. 


THE DEFENDANT: Your Honor -- 


(Ms. Katz is present for the U. Ss. attorney.) 


THE DEFENDANT: I asked to meet with my co- 
defendant to find out what was going on because 
to my knowledge I was already brought in front 
of Judge Judd -- 

THE COURT: Why is this case here, Ms. Katz? 

MS. KATZ: I have written a letter to 
Judge Mishier asking that the case be transferred 
to various judges. 

There are two judges involved, Judge Costantin 
and Judge Judd. 

THE COURT: Why can't they handle it? 

MS. KATZ: The procedure is that I had to 
make a request to Judge Mishler and I have not 
gotten a response yet. 

THE COURT: ‘Who told you -- to be assigned 
to other judges? 

MS. KATZ: Yes, 

THE COURT: Why should it be assigned to 
other judgee, who told you it had to be assigned 


to other judges? 
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MS. KATZ: Your Honor, I appeared before 


you last week and at that time it was -- there 


are four individuals involved in similar situations, 


and at that time you said, in light of the fact 


that the contempt occurred before other judges, 


and therefore, they were familiar, and in addi- 


tion, the fact that it was not a personal type 
of contempt, that the cases should be transferred 
to those judges. 

THE CCURT: That's right. 

MS. KATZ: The procedure is when I went 
down to have it transferred is that our office 
had to make a formal request to Judce Mishler 
who is the Chief Judge. 

I wrote on Thursday, and on Friday a letter 
was sent from our office to Judge Mishler explain- 
ing the situation and requesting that it be trans- 
ferred to the appropriate judge. 

Ti COURT: The individual judges before 
whom the contempt was committed. I've always had 
it that way. 

I see no reason for this. I'm going to 
give this back to you because I'm not the proper 
judge to handle it. Judge Judd knows all about 


it. He knows whether or not there will be a 
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separate trial. le may order him to answer the 
questions and if }.e doesn't, why, they will 
bring him back and he thereafter will impose 
the contempt order on him again. 

It ought to be done very rapidly because 
I understand the six months is about to expire. 

The Grand Jury under which -- 


MS. KATZ: The Grand Jury under which 


he was brought before is still sitting, your Honor, 


and will sit until May of this year. 

THE COURT: In the meantime, we will just 
have to put it down for another day and not be- 
fore me. 

MS. KATZ: I believe I should receive 
reply from Judge Mishler's office today, and 
I wiii set up an appropriate date as soon as 
possible. 

THE COURT: You will put it before the other 
judge. 

MS. KATZ: That is what I have requested. 

THE COURT: All right. 

MR. MONTELL: May I at this time hopefully 
possibly answer the unanswered question in that 
he is not represented? 


THE COURT: lie might want to answer them 
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and he's not represented, 

MR, MONTZLL: Yes, that he is not represented 

sir, 

THE COURT: Ue's not represented by you. 

MR. MONTELL: Right. 

TMNE COURT: You have an idee if an attorney 
is appointed for him, he might want to answer the 
questions; is that what you ara saying? 

MR, MONTELL: I couldn't possibly answer 
that question. 

THE URI: What are you staying? 

MR. MONTELL: Only that he ie not repre- 
sented. 

TUE COURT: I see that. He will get a 
lawyer. We will see if we can appoint one. 


I know he's not represented, but he can't do any- 


thing about it as to what judge is going to hear it. 


MS. KATZ: I didn't hear the beginning 
because I was late, but has Mr.Fusco made an 
application for a Court-appointed lawyer? 

If that is his desire, mayba we could do 
that todav so that when it is assigned to the 
judge, we can have an attorney present. 

Tic COURT: I will do that. 

TUE DEFENDANT: I don't want the U. S&S. 


attorney appointing a lawyer for me. 
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MS. KATZ: Maybe you can explain that the 


U. S. attorney has nothing to do -- 

“4E COURT: The U. S. attorney has nothing 
at all to do with it. We have a list of attorneys 
who are on the “riminal Justice Act, which is an 
act which provides for attorneys for those who 
are unable to afford attorneys in a criminal 
action, provided you sign an affidavit that you 
have no assets and cannot afford one. That an 
assignment is made by the judge, if we can get 
a lawyer, to represent you. 

Hiow about the president of the Brooklyn Bar 


Association, Mr. Lombardo? 


I can't tell you right now. I have to get 
in touch with hin, 
THE DEFENDANT: Right. 
«THE “COURT: So I will be in 
touch with him and you hang around here, maybe 


hang around and Mr, Lombardo can come down right 


away or within the next two or three hours. 


———— oo 
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Appearances: 


DAVID G. TRAGER, Esq. 
United States Attorney for the 
Eastern District of New York 


By MARSHA KATZ, Esq. 
Special Attorney 


RICHARD ROSENKRANZ, Esq. 
Attorney for Defendant Smith 
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Friday afternoon. He knew nothing. Last night 
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I spoke to my wife-- 
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1 | MS. KATZ: This defendant said he did not 
2 | want a court-appointed lawyer and he would obtain 
3 | his own. 
4 THE COURT: We'll have to put these cases 
5 | down for trial. : 
6 ! MS. KATZ: Yes, perfectly all right. 
1 | THE COURT: Mr. Mauro, where is your lawyer? 
8 | DEFENDANT MAURO: I spoke to him Friday 
°| afternoon. At that time he knew nothing about St 
10 | THE COURT: Of course he didn't. You've 
i] ; 
11 | got to tell him something about it. F 
12 MR. MAURO: I didn't know until last night ® 
13 | until the court list came out. 
14 | THE COURT: Didn't you serve him with an f 
15 | indictment? 
i ; 
16 || MS. KATZ: We sent a notice to Mr. Murphy, 
17 || the attorney of record on the last case concerning 
18 | the indictment, the appearance. I don't know ; 
19 || why he stated -- we also informed Mr. Murphy there 
20 | was going to be a court appearance, at least my 
21 | secretary called his office. I don't know if she 
a spoke to Mr. Murphy or not. 
( 23 | DEFENDANT MAURO: I spoke to Mr. Murphy 


4: 
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THE COURT: Muybe he didn't get the indict- 
ment. When did you sent it to him? 


MS. KATZ: Dated 11/3/75, it says, following 


was John Mauro, Auburn Correctional Facility, 
Attorney Murphy, 123-40 83rd Avenue, Kew Gardens, 
New York. 

DEFENDANT MAURO: Notice to grand jury 
stenographer. 

MS. KATZ: She sends out the pleading notices, 
your Honor. This is oe copy we get back indicating 
the notices had been sent. 

THE COURT: He hasn't any lawyer. 

MS. KATZ: Says it was mailed November 5th, 
1975, according to another document that I have. 

THE COURT: You're going to have to get a 
lawyer. Do you want the same one? 

DEFENDANT MAURO: Yes, your Honor. 

THE COURT: Can you get in touch with him 
today? 

DEFENDANT MAURO: I called my wife last night 
after I saw the court notice. I told her to put 
it on the service and she'll try to get to him today. 

THE COURT: We'll have to have enatiin status 


report. You've got to tell him to be down here. 


| 
} 
names of defendants and their attorneys, it said it 
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Otherwise I'm going to set the case down for trial. 
We can't dilly-dally. Why can't you get in touch 
with him right now? 

MR. MAURO: If I can get to a phone. 

THE COURT: Why can't that be done? 

MS. KATZ: I don't know, your Honor. 

THE COURT: Where is the Marshal? 

MARSHAL: Yes, your Honor? 

THE COURT: Why can't he make a phone call? 

MARSHAL: He can if you say so. 

THE COURT: Make a phone call, come back and 
we have more matters. Send him down for a phone 
eali. 

Let's do it this way: Tell him to come down 
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here tomorrow at 9:30. Then he can put in a plea and 
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we can fix a date. Call him up and you'll come back 
here while I'‘m here. 
(Recess) 

MS. KATZ: We're going to have a problem 
with Mr. Smith. He said he wanted to arrange for 
his own attorney. 

THE COURT: We'll see wi.at's going to happen. 
They're all coming tomorrow or I'll appoint a lawyer. 

This is Robert Smith. 


Have you got a lawyer? 
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DEFENDANT SMITH: No, I haven't, your Honor. 
THE COURT: Do you want to get your own lawyer 


DEFENDANT SMITH: I can't afford it, your 


for you? 
DEFENDANT SMITH: Yes. 
THE COURT: Let me think about it. I've got 
a long list and I'll pick out within the next ten 


minutes. I'll have one for you. 


THE COURT: You want me to appoint somebody 


(Recess) | 


MS. KATZ: I stated if this defendant could 


not afford one, the Court would appoint one. I don't 
know if he has an attorney or not. 

THE COURT: Have you got a lawyer, Mr. Marino? 

DEFENDANT MARINO: Yes, I do. 

THE COURT: Who is he? 

DEFENDANT MARINO: Ira Cooper. 

THE COURT: Did you tell him to come here 
tomorrow so we can fix a date of trial? 

DEFENDANT MARINO: When we were in court last 


week he was on trial. He took out time to come here 


then. I don't know if he was notified about today. 
THE COURT: The only point-- Well, I guess 


we might make it Wednesday instead of tomorrow 


morning. 

MS. KATZ: I would prefer tomorrow morning. 
I'm going out of town for the holidays. 

I could have somebody from my office cover 


for me on Wednesday 


THE COURT: The only point is I want to give 


them fair notice. It only takes five minutes to 
fix a date of trial. I assume they'‘re going to 
plead not guilty, all of them. 

MS. KATZ: I would assume, your Honor. 

I would arrange for someone from my office to 
represent our office on Wednesday. 

THE COURT: Let's get as many down tomorrow 
as we possibly can. 

DEFENDANT MARINO: Might I call my lawyer now? 
I can find out right away. 

THE COURT: It will only take five minutes 
to fix the date of trial with the others. You 
can't join all these other defendants. 

KATZ: There will be a problem-- 
COURT: Separate trials. 

KATZ: I believe so, your Honor. 

COURT: We'll have all separate trials. 

MS. KATZ: Two of them were held in civil 


contempt and the proceedings before Judge Judd were 
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done together. It is possible, I guess, to try 
those two together. 
THE COURT: Why don't we take it up with the 
lawyers to see whether we'll try them all together. 


I don't see why not. It's the same issue, exactly 


the same issue. It arises out of the same transac- 


tion. 

MS. KATZ: All called before the grand jury. 
The grand jury -- it was the same investigation in 
the grand jury. They were all asked approximately 
the same questions. 

THE COURT: I think they can be tried all 
together. I'm pretty sure all these other defend- 
ants can be. In order to conserve judicial time, 
it would seem that's a proper way to handle it. 
No point-- 

MS. KATZ: If your Honor wishes, I will 
submit a memorandum of law on the issue. 

THE COURT: Yes,then we can get it all over 
with, one way or the other. See if you can bring 
your lawyer down. I'll be here at nine o'clock if 
he wants to come in. 

DEFENDANT MARINO: Tomorrow morning. 

THE COURT: Is he trying a case somewhere? 


MR. MARINO: He didn't say. When he was here 
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last week he told me he took time out, that's why 
he couldn't talk to me. I haven't seen him since. 


THE COURT: Do you know where he's trying a 


MS. KATZ: I'm not aware he was on trial. 
THE COURT: Try to get him here -— no use 
trying to get him here unless all will come 


together. 


MS. KATZ: Would you want to postpone wmtil 
next week? 

THE COURT: I think that's smart. Let's 
postpone it until next Monday at 9:30. 

MS. KATZ: Is it possible to do it on 
Tuesday? I have a prior commitment on Monday 


morning. 


THE COURT: Yes, its possible to do it on 


Tuesday. Make it Tuesday at 9:30. 

MS. KATZ: Did your Honor want our office to 
contact the lawyers or do you want to instruct the 
defendants? You've got-- 

THE COURT: You've got a lawyer. 

MR. MARINO: Yes, your Honor. 

THE COURT: Tell him next Tuesday, 

Mr. Fusco, you've met Mr. Corbett, 


lawyer? 
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DEFENDANT FUSCO: “es, your Honor. 

THE COURT: What's your plea? 

MR. CORBETT: Not guilty, sir. 

THE COURT: You'll have to come next Tuesday. 

MR. CORBETT: If it has to be it has to be. | 

THE COURT: If it's agreeable, you'll call 
these other lawyers. 

MS. KATZ: Yes, I'll call the other lawyers. 
I ask the record show I've given Mr. Corbett a copy 
of the indictment as well as a copy of the memoran- 
dum of law the Government has submitted in this case. 

MR. CORBETT: That's it; I've received it. 


THE COURT: What we're waiting for, I suppose 
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we've got to appoint a lawyer for Mr. Smith. 

MS. KATZ: I believe he indicated he wishes to 
have a court-appointed isin 

THE COURT: Mr. Mauro is calling up. 

MS. KATZ: Yes, he's calling Mr. Murphy. 
We might as well not have Mr. Murphy come until 
next Tuesday. I'11l contact Mr. Cooper's office for 
Mr. Marino. 

THE COURT: So we'll just have to appoint 
for Mr. Smith. Mr. Fusco didn't want two lawyers. 
We'll have to satisfy him with one. 


I have a list of lawyers available. 
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MR. CORBETT: Just one thing, Judge. The 
defendant reminded me. We had a conference on Fri- 
day. He told me that the authorities at the M.C.C. 
are keeping him and his co-defendants on this matter 
on separate floors. They're not allowing them to 
meet. 

THE COURT: Is there any objection to that? 

MR. CORBETT: Well, his objection is ‘that he 
wishes to discuss his case with his co-defendants 
with a view to preparing for trial. 

THE COURT: <£ don't believe there's any right 
at all that I know of that a prisoner can demand to 
speak to other prisoners. I don't know of any such 
right. 

MS. KATZ: In light that this is a criminal 
contempt stemmed out of grand jury proceedings 
by its very nature are secretive, I don't think it 
would be appropriate. 

THE COURT: I can't give you relief on that. 

MR. CORBETT: I'll write to the warden of 


the M.C.C. 
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THE COURT: You're not getting my court order. 


MR. CORBETT: I realize that. 
THE COURT: It seems to me, Mr. Corbett, 


there ig no question they refused to answer, 
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MR. CORBETT: Yes. 

THE COURT: I don't know what there is going 
to be, but if that isn't the case we can obviate the 
necessity for a trial. 

MS. KATZ: Mr. Fusco did begin to testify 
before the grand jury. We then reached a point where 
a question was asked to which he no longer wished 
to continue. After consulting with his attorney, 
who was present outside the grand jury room during 
this testimony, he came back and he stated -- I don't! 
know the exact words -- that he did not want to | 
answer. We then asked him another series of ques- 
tions, all of which he stated -- 

THE COURT: Where is that attorney? 

MS. KATZ: He stated he's no longer on the 
case, Mr. Leone. 

DEFENDANT FUSCO: She has it wrong. 

THE COURT: The Borough President. 

MS. KATZ: I apologize. 

DEFENDANT FUSCO: Ed Montell. The reason 


my attorney ~- he stated in the court. They have 


the minu-es, wien we went in front of Justice Judd, 


she went beyond the scope of what she said originally 


sent us into the room, explained to what we would be 


guestioned on. That's Our argument. I'm right now 
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at the present time taking my hearings on my original 
case, that this grand jury stemmed from and I felt 
by going-- 

THE COURT: Wait a minute. You're taking 
your hearings, you mean taking the grand jury? 

DEFENDANT FUSCO: This grand jury was formed 
from the circumstances of my case where I was con- 
victed of. Now-- 

THE COURT: Grand jury formed from the cir- 
cumstances of the case? Do you understand? 

DEFENDANT FUSCO: This grand jury stemmed fro 
my case. 

MR. CORBETT: Mr. Fusco is addressing himself 
to the Court. He ta a plea in the State (. rt. 
He is now taking that plea. 

THE COURT: That's not here. 

DEFENDANT FISCO: I understand, your Honor. 

MR. CORBETT: He's taking by a writ of 
coram nobis. If the plea falls in the State Court 


and is restored to the trial calendar in the State 


Court, then the deal, if there was one made, will 


then fall by itself. 
THE COURT: This has nothing to do with 
his obligation to testify before the grand jury if 


he's given immunity. 


14 
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MR. CORBETT: I'm pointing out Mr. Fusco's 


position. 
DEFENDANT FUSCO: Back again to what I said, 


I was put in the room with my attorney and the U.S. 


Attorney. 


THE COURT: You have to take the consequences 


of that. 

DEFENDANT FUSCO: No alternative. 

THE COURT: Wait a minute. This is a situa- 
tion where the facts are all agreed to. 


MS. KATZ: Your Honc., I would assume that it 


probably is. 


THE COURT: Why do you need a jury trial on 


facts that are already agreed to? 


MS. KATZ: It is the Government's position in 
light of the fact Mr. Fusco could be subject to a 
sentence-- 

THE COURT: I understand your position. 

MS. KATZ: Therefore, he must be offered the 
right of a jury trial. The Government would cer- 
tainly waive the right to the grand jury trial if 
Mr. Fusco consented to that. It is my understanding 
now that Mr. Pusco is demanding his rights to a jury 
trial and confrontation of witnesses. 


THE DEFENDANT FUSCO: I would like to bring 
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this out. The reason I went into this courtroom 
pleading not guilty was for the simple fact-- first 
of all, when I appeare” iu front of Judge Judd and 


I was given a civil contempt, my rights were never 


explained to me. I was never told out of this ican 
of law I would be brought down before ever going 
back to another grand jury and given a criminal | 
contempt. This was never explained to me. i' ie) 


under the impression, your rights, as when you stand 
before a judge, when you're boing charged with some- 
thing. 

THE COURT: If you'll plead guilty, we'll 
explain it to you. You have a lawyer who will explain 
it to you. I would say this: I don't know where or 


who advised you, if in fact you have been ordered-- 


you've been, No. 1, given immunity and then, two, 


would seem to me, offhand, your +: guilt would be 
pretty obvious. 

DEFENDANT FUSCO: Yes, your Honor, but now 
I went in front of Judge Judd and I was given six 
months on a civil contempt. Now I went back to 


Clinton -- Danamora. 


ordered to testify, and, three, you refused. It 


THE COURT: You didn’ t serve the “ix months 


because you're serving the State. 
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DEFENDANT FUSCO: I don't know what you mean 


by not serving it. Because of the six months I was 


denied all privileges up in Clinton. 

THE CCURT: He ordered you again to serve. 

DEFENDANT FISCO: No. 

MS. KATZ: I don't know why he's saying he 
was ordered to serve six months. The order for 
Mr. Fusco states that he's to be released in custody 
until, for the life of the Special May 1974 Special 
Grand Jury, which is still presenting, sitting, or 
until such time as he purges himself of this con- 


tempt. I don't know where: this six months comes 


in. In addition, I will submit to t e Court the 
transcript of the proceeding before Judge Judd and 
I'll give a copy to Mr. Corbett. It was explained 
to Mr. Fusco. What I would state is very clear, 
the obligation and exactly what his rights were. 
Fis attorney made certain arguments. Judge Judd 


ruled on those arguments and explained to Mr. Fusco 


that he has ruled on these arguments and that he must 
testify before the grand jury. I will submit the 


copy to your Honor to show what actually transr ced 


so that you don't have to take either my remembrance 


of it or Mr. Fusco's remembrance, because it was 


transcribed. 
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THE COURT: It raises a question whether this 
isn't being punished twice for the same crime. 
DEFENDANT FUSCO: That's what I'm trying to 
bring out. 
MS. KATZ: The Court decision is, civil con- 
tempt is one thing and criminal contempt is another. 
THE COURT: I recall a number of decisions 
on that. Otherwise, Mr. Fusco, this is not a game. 
DEFENDANT FUSCO: I don't say it's a game. 
THE COURT: Whatever you say your lawyer 
says, it seems to me that we could not be able to 
conduct investigations or court proceedincs if 
witnesses could defiantly refuse to testify and 
the court would be without power to impose a sentence 
I would think that would be a very unusual situa~ 
tion, one which would defeat the administration of 
justice. You ought to keep that in mind, Mr. Corbett 
because I believe at this time the man has an 
opportunity which he won't have later, if he is 
found guilty. There's no use resorting tc what 
I would think is an exercise in futility. I'm not 
xing this as a decision. I could be wrong. I've 
read the cases, your brief this morning, and although 
I was a little surprised at first because I dian't 


think you could bring a criminal proceeding, but 
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I think you can. Here we are. 


That's all right, that's up to him and you, 


for you to make your proper decisions and the other 


defendants, also. It may be they have strong reasons) 


why they shouldn't testify. It could be they would | 
prefer to have a trial. That's their choice, | 
their option in the United States. 

DEFENDANT FUSCO: I'm still totally confused 
whether or not I was sentenced. 

THE COURT: Even if you were, that was on 


the civil case. This is a criminal matter. You're 


not prevented from being prosecuted criminally. 


| 
Mr. Corbett will tell you. 

DEFENDANT FUSCO: Thank you, your Honor. 

THE COURT: Mr. Mauro, we're going to put 
this case down for status report next Tuesday at 
9:30. You can get in touch with your lawyer, 

Mr. Murphy, and tell him. 

DEFENDANT MAURO: Fine, your Honor. 

THE COURT: Try to get in touch with him withi 
the next couple of days, to be here at 9:30 on 
Tuesday, December 2nd, $:30. If you can't get in 
touch with him, you'd better tell Ms. Katz or write 


him, too. 


MS. KATZ: I intend to write him or call 
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his office, your Honor. I just felt Mr. Mauro 
should know what transpired. 
DEFENDANT MAURO: I spoke to his secretary. 
He wasn't in, but she was going to leave the message 
about tomorrow. 
THE COURT: You'd better cancel that. 
DEPENDANT MAURO: Either to try to call you or 
the Judge. 
THE COURT: Can you cancel it? 
Mr. Smith, have you talked to Mr. Rosenkranz? 
DEPENDANT SMITH: Yes. 
THE COURT: You're satisfied with him as your 
lawyer -- did you go over these matters? 
DEFENDANT SMITH: Briefly, yaur Honor. 
MR. ROSENKRANZ: We're ready to enter a plea 
of not guilty. 

THE COURT: Mr. Smith wanted to say something. 
DEFENDANT SMITH: That I just had a few 
moments with the attorney here and we didn't go into 

depth. 
THE COURT: You're not supposed to here. What 
I'm interested in is your assets, whether-- 
MR. ROSENKRANZ: I have a financial affidavit. 
THE COURT: That's what I want. 


You don't want me to sign this other document. 
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THE CLERK: No, your Honor. 

THE COURT: He didn't put down his 
monthly bills. 

MR. ROSENKRANZ: This defendant is incarcerate 
I don‘t know if he has any monthly bills. 

THE COURT: He could have had them before he 
went in. 

DEFENDANT SMITH: I'm legally dead. 

THE COURT: What do you mean? 

DEFENDANT SMITH: Serving a life term. 

MS. KATZ: Minimum of six years to a maximum 
of life. 

THE COURT: What is the offense? 

MR. ROSENKRANZ: Narcotics, pleaded guilty in 
Queens Countu, is serving a six-year to life 
sentence. 

THE COURT: Not guilty? 

MR. ROSENKRANZ: Yes, not guilty. 

MS. KATZ: I have given Mr. Rosenkranz a copy 
of the indictment as well as the memorandum of law 


the Government has submitted to your Honor. You've 


adjourned it to Tuesday to set a trial date. 


THE COURT: We would like to try all four 
together if it's possible. It may not be possible, 


the cases may be different. If so, we'll try then, 
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one, two, three, four, after each other. Mr. Rosen- 
kranz, I wish you would go over the case carefully, 
I know you will, and advise the defendant as to 
his rights, his obligations and the possibilities of 
his succesg or failure in this case. I mention that 
to you because in criminal contempt cases of this 
type where he's given complete immunity, the chances 
of his success would be or should be weighed very 
carefully. 

If you find that they are almost nil, then 
I know you would take the proper action to advise 
him, because all the Government is asking him to’ 
do is testify. You and I know that no-one can 
refuse to testify unless the testimony will violate 
his Fifth Amendment rights. Here we are giving him 
immunity. I say “we,” I mean “we" is the Government, 
A trial will not help him. Apparently someone 
has advised these men not to testify. That raises 
a very serious question. 

This is a criminal contempt which is not’ 
limited to six months. It will follow the present 
incarceration. You raise a question of what are 
his chances of success. 

MR. ROSENKRANZ: I would like to understand 


that he's been sentenced under a civil contempt by 


ae. 
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Judge Costantino. I would wonder what sentence. 
THE COURT: It couldn't be more than six 
months. 

MS. KATZ: Some of the contempt orders simply 
said the life of the grand jury. I believe some of 
them also said the life of the grand jury or six 
months. 

THE COURT: Whichever is the smaller. 

MS. KATZ: because they are presently, as 
I've explained before, because they're incarcerated 
under a State sentence, they were returned to the 
State and therefore cannot serve any of the time. 

THE COURT: You can't suspend a State 
sentence so there's no incentive. 

| MS. KATZ: I believe, your Honor, in addi- 
tion the brief sets out the relevant cases that 
civil contempt or criminal contempt are two dis- 
tinct offenses. 

THE COURT: Yes. 

MS. KATZ: The fact tha» he has been found in 
civil contempt and sentenced or not sentenced is 
really irrelevant to a criminal contempt prosecution. 

MR. ROSENKRANZ: I understand it's on for 
9:30 on Tuesday. 


THE COURT: We'll put the case down for trial. 
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I don't think you need any particulars. 

MR. ROSENKRANZ: If there are any, I'm sure 
Ms. Katz will give me what she can. 

MS. KATZ: The Government will turn over 
the transcripts. 

THE COURT: You might want to look at the 
transcripts to see what it is. 

MS. KATZ: The proceedings to the various 
de fense attorneys, and I believe the civil contempt 
orders are on file in the courthouse, the dates 
appear in the brief outlining when each individual 
defendant appeared. 

In addition, we will make available copies of 
the grant of immunity for each of the defendants. 
I don't believe there's anything else in this case. 

THE COURT: I guess he wants to see whether 


the grand jury is properly impaneled, also, what's 


the authority, because the questions asked might not 


be in the purview of their investigative authority. 
We'll have to look at that. 

MS. KATZ: I'm sure the Government, if Mr. 
Rosenkranz and the other defense attorneys make the 


proper motions, it will be taken care of. 
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THE CLERK: Criminal cause status report, 
United States versus John Mauro, Robert Smith, 
Robert Marino, and John Fusco. 

THE COURT: Good morning, gentlemen. 

You understand the nature of these indict- 
ments? The question is, I suppose, whether they 
should all be tried at the same time or separately. 

MS. KATZ: I've done research of the question 
that you had raised the last time as to the joinder 
of offenses. Under U.S.v. Gentile, 60 F.Res. 686, 
District Court case from this district, a case out 
of our office-- 


THE COl Federal Reserve decision? I never 
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heard of that. 


MS. KATZ: I'm sorry. Federal Rules decision, 
District Court case out of this district, 686. It 
tends to suggest under that decision that it would 
be improper on this case, although it would seem that 
the acts of the defendants arose out of the same 
series of transactions they were really independent. 
They were each called to the same grand jury, each 
asked the same series of questions, yet the con- 
tempt itself was individual of each other. 


THE COURT: That doesn't offer too much of a 


problem. We'll try them one after each other. 
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I would think it would be up to the defendants. You 
would probably want all separate trials, do you? 

MR. MURPHY: That's correct. 

THE COURT: Four trials. We'll give it to 
you. Who wants to go first? Don't all raise your 
hands. 

MR. MURPHY: I'm starting a trial next week 
in front of Judge Neaher. 

THE COURT: How are you fixed for the trials 
of these cases? 

MS. KATZ: I have three trials set for 
January. It would have to be either fairly soon or 
in February. 

THE COURT: I don't have any trials, you know 


MS. KATZ I'll give you some of mine, yaur 


THE COURT: My books are clean, just waiting 
for these cases. 

Do you want it in February? 

MR. COOPER: Yes. 

MR. ROSENKRANZ: Yes. 

MR. MURPHY: It's not good for me. I'm on 
trial before Judge Mishler. 

THE COURT: Something has to be good for you. 


You'll try the first one in December. You can't do 
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that? I'm giving you your pickings now. You can't 
go too far with this. 

MR. MURPHY: January would be good for me. 

I‘m starting a trial before Judge Neaher next Monday. 

THE COURT: You're starting a trial here one 
of these days. You'd better put that down. 

I'll give you a certificate. You can't start 
all those trials. 

MS. KATZ: If you can give us an approximation 
of how long your trial before Judge Neaher will last? 

MR. MURPHY: A week to ten days. 

MS. KATZ: I begin a trial on the 5th of 
January before Judge Platt. Would it be possible 
to try it before that and the remaining three in 
February? 

THE COURT: I would like to take these one, 
two, three, four. I wouid like to go right straight 
through, but that's not necessary. We can't-- an 
we ~ >» much before February? I'm going to be away a 


week in February. Let there be no doubt about that. 


We only have one day open ir February. 


Do you have anything in January? 
We can fit one or two the week of February 2nd 
I have the form for February. 


MS. KATZ: All four cases? 
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Your Honor, who do you want to go on the 4th 
of February? 

THE COURT: Mr. Corbett is ready. 

MR. CORBETT: Yes, I'll go, with Mr. Fusco. 

THE COURT: How about the 9th of February? ‘ 
How about you, Mr. Rosenkranz-- No, we'll take 
Mr. Cooper. 

MR, COOPER: Yes, Judge? 

THE COURT: The 9th. 

MR. COOPER: February 9th. 

THE COURT: It has to be finished soon. 


MS. KATZ: You represent Mr. Marino? 


~~ 


MR. COOPER: That's correct. 


= 


THE COURT: These are not going to last more 


than one day? 


MS. KATZ: I don't expect the presentation 
of the Government's case, certainly no more than a 
day and a half, your Honor. 

THE COURT: Now we've got two of then. 
Now we have to go to March for the other ones, 
gentlemen. 

Wednesday, March 3rd? 

MR. MURPHY: The only problem £ have there-~ 


THE COURT: You've got a lot of problems. 


MR. MURPHY: I'm starting a trial in front 
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of Mishler on the 23rd of February. Probably I'll 
be finished by then, but I prefer-- 

THE COURT: How many defendants? 

MR. MURPHY: Four defendants, Judge. 

THE COURT: Do you think it will last longer 
than a week? 

MR. MURPHY: Itc id. 

THE COURT: Who's ready for March 3rd? 


MR. ROSENKFANZ: March 3rd is fine, your Honor. 


THE COURT: We need one more. This one you 


are going to get. March 17th, Mr. Murphy? You won't 
march in the parade that day, Mr. Murphy. 

MR. MURPHY: Very well, Judge. 

THE COURT: We'll give you all certificates. 

Gentlemen, I‘1l mail them to you. 

MR. ROSENKRANZ: Can we defer talking to the 
defendants here? Last time they wanted to return. 

THE COURT: We have to be fair to the warden. 
You can't stay from December to March 17th. Miss 
Katz, they have a lot of problems over there. It's 
overcrowded. 

MS. KATZ: The Government is willing to do 
whatever you direct us to do. de'll ei*sher send 
them back or writ them down. 


THE COURT: Wr.t them down. You can leave 
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them here a week and writ them down. 


: 
| 

fe MS. KATZ: When would you like them to 
| return, three or four days before the trial? 
| 


‘ THE COURT: Three or four days before the 
6 trial, yes. We can't keep them here. 
] MR. MURPHY: I might want to make motions. : 
7 | THE COURT: You'd better make them right 
| away. You can make them right now. It's a simple 
=| case. 
| What motions are you going to make? 
il | MR. MURPHY: First of all, I would like to 
2 | make a motion to have hearings on the wiretaps that 
3 | were involved here. 
u | THE COURT: Wiretaps? Wait a minute. i 
| MS. KATZ: There are and there aren't. | 
«| THE COURT: The question that I understand | ty 
17 | that's really relevant, he was called to testify 
| before the grand jury and he's given immunity. 
* | Where do you get wiretaps? 
20 | MR. MURPHY: On the initial case-- 
21 | THE COURT: What relevance is that? 
22 MR. MURPHY: I believe he has a right to 
( 23 


attack those wiretaps if they're found illegal. 
THE COURT: You'd better write a very good 


brief on that and let's make that motion right away. 
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You don't have to wait until you start a trial before 


Judge Mishler on that motion. You can do that right 
away. Is that relevant, Ms. Katz? 

MS. KATZ: It would seem to me, from my 
understanding of the law, it's not relevant. It 
could have been at the time they were served to 
appear before the grand jury. 

THE COURT: Why would it be even then? 

MS. KATZ: I understand there is some case law 
that allows them to make a very minizial attack on 
wiretap. . It is not a hearing on the wiretap. 

It is just whether there is an order signed by a 
judge, which we do have. 

THE COURT: They're not being tried for that. 

MS. KATZ: It's whether there was a prima 
facie valid wiretap signed by a judge. 

THE COURT: The issue here is, Can he refuse 
to testify after he's been given immunity? I don't 
see what wiretaps have to do with it at all. 

MS. KATZ: I agree that at this point there 
is a criminal contempt. The issue of the wiretap has 
nothing to do with it. | 

THE COURT. After you've brought an acticn 
against him-- You can't bring an action against him 


in connection with this testimony except the one 
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vou're now bringing that he's refused to testify. 


You'd better make your motion fast. 


MS. KATZ: Whatever your ruling, it will be 


applicable to the others? 

THE COURT: What other possible motions can 
you make here? 

MR. MURPHY: Attacking the indictment. 

I haven't seen it. 

THE COURT: You'd better make those motions 
within fifteen days. 

MS. KATZ: Could I ask ali defendants make 
their motions within fifteen days? 

THE COURT: That's right. 

MR. COOPER: Rather than get these people back 
from the institution, of course with their consent, 
I speak on behalf of Robert Marino, would it be pos- 
sible to have him remain at the institution at least 
until the beginning of January? 

THE COURT: I have no objection except that 
Warden Jensen has need for all that space in there 
for detainees before trial. It's just unfair. These 
men are going to be there for a long time. They‘re 
already in jail; is that true? 

MR. COOPER: That's correct. 


THE COURT: I'm not going to do it. The answe 
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is I give you a week before they come to trial. 

MR. CORBETT: Mr. Fusco has expressed a 
desire to go back to Danamora at this time, if your 
Honor can satisfy his writ. 

MS. KATZ: We will have him writted down 
February lst for the February 4th trial, unless you 
want a different date. 

MR. CORBETT: 1°11] be in touch with you in 
January. 

MS. KATZ: Other than Mr. Fusco, we will keep 
Mr. Marino, Mr. Smith and Mr. Maure here one week 
from today, I believe, and then we will bring them 
back-- 

THE COURT: Unless they want to come down 
sooner, | 

MS. KATZ: Very well. 

You wanted to determine whether they can 
Stay, whether it's permissible for them to stay here? 


MR. MURPHY: If the warden has no obi-stion, | 


cen they stay? 


THECOURT: Call him up and tell the warden 
if he has any objection, they'll go. If he's not 
crowded, I have no objection, of course, if it's not 
too crowded for them to Stay. “If it's crowded, he 


has no room, they go. That's simple. You can pick 
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up a phone. I can do it myself, but there's no 
problem here. That's done all the time. 

MS. KATZ: I'd be happy to call the warden. 

™YE COURT: Its a chance to get more 
experience. Call the warden of the prison. 

MS. KATZ: I would ask for the record that 
the other three defendants expre*s on the record 
their desire, if the warden concurs. 

MR. ROSENKRANZ: Mr. Smith prefers to remain 
in the M.C.C. 


MR, MURPHY: As does Mr. Mauro. 


MR. COOPER: Mr. Marino joins in that request. 


THE COURT: I can well understand; it's a 
lovely spot. People are breaking in instead of 


breaking out. 
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THE CLERK: Criminal Cause for Trial, 
United States of America vs. John Mauro. 

MR. ROSS: I'm appearing for Mr. Mauro. 

THE COURT: Are you a member of the Bar? 


MR. ROSS: In this Court I've not been admitted 


THE COURT: You can't appear to try a case. 


You could appear here this morning, of course, but 
I would suggest you become a member, 

Now, what were you going to say? 

MS. KATZ: I wa: just going to say that 
you had indicated to myself and I indicated tr 
Mr. Murphy that you would not be able to try this 
case this morning. 

THE COURT: No point, he didn't have to come 
for this purpose. 

MS. KATZ: I understand. 

THE COURT: I'm trying this case, the jury 
is here now. 

MS. KATZ: Did you want to adjourn it? There 
is a problem with six months rule. I don't believe 
Mr. Mauro - 

THE COURT: He won‘t suffer too much. 

MS. KATZ: He's incarcarated not in this 


case, but the speedy trial act would run as of 
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May 3rd and I don't believe there was ever any 


discussion with the defendant about the possibility 
of it not being tried in the six months. 

THE COURT: You are right. I can only say 
this is only going to take a day; isn't it? 

MR. ROSS: Could I point out for the record 
that a @etainer has been lodged against the 
defendant since June of last year. There might be 
some sort of a speedy trial problem. 

MS. KATZ: I think we have already disposed 
of the issue when the six months begins to run and 
it had begun to run at the point of indictment in 


this case under 18USC41 -— 


THE COURT: Any question about speedy trial 


you better either tell me whether you're going to 
waive it or not. I'm certainly not going to let 
this case slide off on any technicality. 

MR. ROSS: It's my understanding that 
this adjournment was by consent and * mld be 
excluded under the detainer agreement. 

THE COURT: Was it by consent? 

MS. KATZ: I believe that this was the date 
that was mutually agreeable. 

THE COURT: When can we try this case? 


LAW CLERK: April 26th. 
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THE COURT: You find out whether there will 


be any speedy trial question raised here before 
April 26th. If it is, I will bring him in. 

MR. ROSS: 1. I may be heard. 

THE COURT: It's only one day, and { have 
these other matter pending. 

MR. ROSS: There will be a question raised 
under the detainer agreement. 

THE COURT: Speedy trial because you say it 
begins on -- 

MR. ROSS: He was returned to his seis 
place in Auburn, New York and detained there. 


THE COURT: There is no determination in 


Oe ee 


this case at all. I don't know what you are talking 
about. ' 

MR. ROSS: If a defendant is returned to 
his original place of incarceration before final 

isposition where he's produced on detainer, the 

indictment must be dismissed and the defendant 
will make a motion. 

THE COURT: You better make your motion 
right away. 

MR. ROSS: I have the papers today but 
they haven't been endorsed. 


THE COURT: If that's true, that's too bad 


8] 


for Ms. Katz. 

MS. KATZ: I would like an opportunity to 
read the case law. 

THE COURT: It looks like you're going to 
be in trouble, Ms. Katz. 

MS. KATZ: I don't really fee. that I will, 
your Honor. 

THE COURT: Well, when did you want to make 
that motion? 


MR. ROSS: Anytime agreeable to the Court, 


giving Ms. Katz notice. The motion is prepared. 


The only thing is that the affidavit hasn't been 


notarized. 
THE COURT: We have to get all papers 


a full week in advance. If you're going to make 


> Nem crt me cr) er ewreen e+ 


that motion you have got to remember there'‘s one 


week that I'm going to be away. Could you make 
it returnable on the 16th of April. 
MR. ROSS: I don't see why not, Judge. 
THE COURT: I want to know whether there 
is any speedy trial issue before that that's 
going to be raised. We'll try the case if we 
have to stay at night, immediately. 
MS. KATZ: I would then suggest, if they are 


going to raise any speedy trial issue, I would have 


ar 62 ’ 


Mr. Mauro brought down. He should be present 


| 
during that. I don't believe that counsel can | 


necessarily waive it on his behalf, although I imagine 


it might be possible. 
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5 . | THE COURT: You find out whether fhere is 
6 any speedy trial issue involved. 
7 MS. KATZ: It's the Government's position that 

. 8 there is no speedy trial issue. If Mr. Ross and 
° | Mr. Mauro want to raise it then I would suggest 
10 that they raise it. 
ii | THE COURT: They can waive it without . 

: 12 bringing him down, providing they call him up. | 
al MS. KATZ: If they have discussions with | 
14 | him and they certify that they have explained his 
16 rights. f 
. 16 THE COURT: He certainly is not being 
17 subjected, it seeas to na, to any hardship, but ‘ 
18 | that's not what the rule says. 
19 MR. ROSS: The real prejudice I believe, 
20- that the defendant is-being subject to is while 
21 | he's being incarcerated, that the detainer has 
22 been lodged against him, 
= .HE COURT: That's another matter. You make 
24 a motion on that, but that doesn't have anything to | 
: 25 do with the speedy trial, does it? | 


A 83 


MR. ROSS: No, Judge, but the detziner 
agreement says a trial must be had within a certain 
month after production. 

THE COURT: That’s the basis of your motion. 

MR. ROSS: I don't see any question there. 
He «as produced November 12th. 

THE COURT: And the trial was to be in four 
months after production. You have four, five others 
in the same category. | 

MS. KATZ I would hesitate to comment about 
the defendant's motion since I'. not clear exactly 
on the basis which they are making it, but I woul?d 
suggest the fact that Mr. Mauro was produced and 
at that time the trial date of March 17th was 
set with both Mr. Mauro present and counsel; at 
that time there was no objection to that date. 
Specifically, Mr. Mauro to be returned to the 
State, for whatever reason, as he did not want 
to be held in Federal Correctional FPacility, so 
I think any objection he might have whether it be 
legally or not, it was waived when he neieens 
was present at the March 17th setting of the date. 


THE COURT: Maybe he can't waive it, I don't 


MR. ROSS: My understanding of the law is 


Peon 


oO a ore 
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that he cannot waive it. 


THE COURT: You find out whether this delay 
from March 17th to April 26th is going to prejudice 
eitier side one way or the other. .I'll make it a 
point to have the trial before that, much sooner. 

MS. KATZ: Can I suggest that possibly we 
move up the date for motions because the Government 
is somewhat handicapped. We have no idea what 
motion Mr. Mauro through his counsel is going 
to make. 

MR. ROSS: It"*s amenable to you. I could 
give you a copy cf the motion now. 

MS. KATZ: I have no objection to accepting 
a copy of the motion. I would still ask that a 
specific date be set, 

THE COURT: I'm going away for a week, 

Ms. Katz, anu I'm not going to have you stop me 
from having this one week vacation. 

MS. KATZ: I certainly would not like to 
stop you; I think you gnoul’ co away. 

i" COURT: Foxaver? 

MS. KATZ: I think you are certainly 
entitled to a vacation. 


THE COURT: That's the only point I have. 


What date did I say? 


Fes eR) 98 ne eee wer 
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MS. The 16th. 


and if you still feel that it ought to be shoved up 
so that you could act, you let me know; if you don't 
then we'll _— it Apr4l1 16th. 

How many of these things do you have? 

MS. KATZ: One more. 

{HE COURT: One of them testified — said he 
would. 

MS. KATZ: No; none of them had testified. 
One at a time was going to testify and then refuse. 


THE COURT: I refuse to take a year; one was 


under the ,lea agreement and one was not, and he pled 


guilty and he should be on for sentencing within a 
couple of weeks. All right, Hs. Katz. 
(Whereupon, Court stood in recess for the 


day in this matter.) 


THE COURT: He is going to give you the papers, 


t 
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THE COURT: All right, I will listen to the 


| 


argument. 
MR.SADAWSKI: Your Honor, its the position of 
the defendant on this application -- 


THE COURT: You will have to -alk louder. 


MR.SADAWSRI: Tt is tha position of the 
j 
defendant on this appiication to dismiss the pending 
indictment for Criminal incense Ff; two reasons: 
One, that we jiav: ih existing agreement, the 
Interstate agreement on Getainers, and we believe that 


agreement, which is binding on the State of New York | 
and the Federal Government, has been violated and that | 


the failure of the Government to comply with that 


eee 


agreement is ground for and makes the indictment 
Susceptible to being dismissed. 

The other point we raise is that at the time o 
the actual fact occurring, the time ofthe refusal 
to testify before the Grand Jury -- at which time 


there was discussion with the bench and defense mre | 


and the defendant -- and during that entire period of 
time there was no mention of the jeopardy involved of 


a crimi; >} contempt for his behavior. 


em ee 


Tit RT: & think that that issue has been 


decided. I belicve I decided it in another case, didn't 


I Miss Katz? 


4 
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MS. KATZ: Your Honor, you decided, which I 


believe is a related issue, motion was made in the 


United States v. Smith to dismiss the criminal contem 
indictment on the ground of double jeopardy in that 
they had been found guilty of civil contempt. 

In that case and in that decision you held that 
these were twc separate and distinct proceédings, one 
had nothing te do with the other and Separate sentence 
can be imposed. 

I have a cory of your decision. 

THE COURT: Yes. I am not going to change it. 

MR. SADAWSKI: Your Honor, United S*ates v 
Smith is not on the same fectual basis ac thic 7aseé,. 

TEE COURT: What differenciates it? 

MR. SADAWSKI: United States v Smith -- 

THE COURT: I have very good hearing, but you 
don't cones across. I don't know ifshe hears. She is 
right next to you. 

I hear all right, but I have to strain a little 

MR. SADAWSKI: i'm sorry. 

United States v Smith, your Honor, the point 
raised there is that it wouru be double jeopardy. 

Here we feel it is not a double jeopardy item and we 
feel that the due process of this defendant has been 


violated in that he has not been fairly appraised of 


1 21 
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sik, SADAWSKI: Your Honor, to that end I have 
just had a discussion with the defendant to straighte 
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an action that the Gc rnment intended to take and 


that they should have advised -- 


Tlii COURT: I read your brief and recited the 


Yates cas2. 

MR. SADAWSKI: Yes. ‘There are sone persuasive 
arguments there, yes. 

THE COURT: I will deny your motion on that 
ground. E 

However, I am considerably bothered of the fac 
that this defendant was returned without being tried 
as required by the Interstate agreement on detainers. 

One thing that does stick out, however, is tha 


he asked to be returned. He didn't want to stay at 


the Metropolitan Correctional Center. Is that right? 


out my own beliefs what happened on that date and he 
had asked me to relate to the Court that he will 
testify on that matter, that he did not request to go 
And quite to the contrary, not for any legal reasons, 
for altruistic reasons, but for his own reasons. Ilis 
gria mother was sick, the holidays were approaching 
and the visitation was ten times more liberal in the 
Federal detention here, that he preferred to be here. 


ss 


And the Government shipped him away. He had made 


° 


0 
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application to go to a hospital and a funeral subsequent 
to that based on the sickness of his grandmother, 
which became part of the reason he wanted to stay here 
in the first place, I'm not saying for a legal reason 
but it turned out because of circumstances, 4 quirk of 
circumstances, that he wanted to stay here. 

MS. KATZ: My recollection was the same as the 
Court's. I have attempted to get 4 copy of the 
transcript of those proceedings and have not been 


successful to that end. 


i think in terms .f the issues the Interstate 


Agreement on Detainers, I believe on Mr. Mauro's 


counsel missed one important point. I reaiize there 


postion, nevertheless I believe he was not produced 


js a Third Circuit case contrary to the Government's | 
c 


pursuant to this agreement. And it is not an automat 
thing. 
THz COURT: Your argument is that he is entitled 


to a wric? 


MS. KATZ: Yes. This is a significant argument, 


I believe. 


THE COURT: Then, of course, that would make 
the Interstate Agreement on Detainers meaningless. 
MS. KATZ: No, your Honor. I don't believe 


that's the case. 
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discussion on this point. 


For example, if a state wishes to get a prison 
: from the Federal Government they may issue a writ and 
; the Bureau of Prisons may out of accommodation honor 
: it. And the state has no power in which to enforce 
? that writ. They may say, "I'm sorry, we will not 
' turn him over." 
? THE COURT: You mean to say if the Federal 
; Government issued a writ and the staté would not observe j 
s that writ? ° 
” MS. KATZ: No, your Honor. If the State Court : 
| 
M. THE COURT: This is not a state Court proposition. 
= This is a Federal Court. 
7 MS. KATZ: Yes, yourllonor. But I believe that | 
” was the purpose of the Interstate Agreement, to give 
od a€ procedure by which a state may get a prisoner from 
" the Federal Courts. 
= THE COURT: Nothing in the legislative history 
" indicates anything of that at all. 
as MS. KATZ: I think the legislative history is 
F ” very skimpy in this case. 
* Ti: COURT: It is skimpy. 
of this act was never fully discussed. But I think 
” the legislative history is not tctally void of any ; 
25 


22 || 
MS. KATZ: It is unfortunate the full purpose 
23 
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The statements made by the Attorney General an 
the Bureau of Prisons speak for the fact that there ar 
many Federal prisons for which there are State detainers 
lodged against then. They also speak about the fact 
that there is no way for the State to get these 
prisonere. 

THE COURT: You're arguing for the State. I 
@n't believe you have any-~~ you are a United States 
Attorney. You may argua. for the Government. You are 
not in a position to complain because the State will 
have to obey the writ issued by the Federal Government 

MS. KATZ: I admit the fact that if a 7ederal 
District Court Judge orders a State officer to do an 
act, that that officer will have to comply. Nonethelogs, 
that's not the issue before the Court. 

The issue before the Court is the Interstate 
position on dstainers. It's the Government's position 
that this, not by the issuing of a writ automatically 
invoking the procedures of this act, that that was not 
the purpose and that is not what was meant. That unlike 
the State, the Federal Government did have a procedure 
by which it can get the custody of the prisoner. Nona 
theless, it entered into it to giva the State a 
corresponding right it did not have. 


And now to say every time we use the inherent 


— 
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power of the Court to request the presence of an 


individual we are automatically invoking an agreement, | 
not known at the time that the writ was signed by the 
Court cr by myself. 

THE COURT: What do you mean by that? I wasn't 
supposed to know? I wasn't trying the case, you're | 
trying the case? 


MS. KATZ: I am aware, your Honor, of the fact 


that the Government is Supposed to have knowledge of 
| 


all statutes, acts and various criminal law involving 
any case that it comes before. Nonetheless, it was 
not the intention of the Government, nor I believe the 
intention of the Court, at the time the writ was 
executed. 

THE COURT: It was certainly not the intention 
of the Court to do so under the agreement and you have 
a case in the Third Circuit facing it. This may be 
&@ case where Congress may be importuned to make change 
of the act. But I don't know how the Court can escape 
imposing it. 

MS. KATZ: Judge, I don't think Congress meant 
the result that -- 

THE COURT: You have two problems here. First 
is the fact that you returned the prasoner. And the 


second is that maybe if you didn't return him, have 
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you tried him in the 120 days. 


MS. KATZ: At the time you offered various date 
to the defendant. 

THE COURT: Yes, March 17th was. one. 

MS. KATZ: Yes. And there \ re two earlier 
dates and Mr. Murph. ‘in4icated the fact that he was 
unavailable. 

THE COURT: Maybe you can exclude the time and 
that would bring us up te Wednesday. 

MS. KATZ: Your Honor, I was prepared to try i 
on the 17th of March and I am prepared to try it vwday 
also. 

MR, SADAWSKI: May I be heard briefly, your 
Honor? 

THE COURT: Yes. 

MR. SADAWSKI: The method of invoking the 
Interstate Agreement, whether by a writ or by some 
form pursuant to the statute does not change the 
ramifications of whence the Pederal Government has 
custody. 

Miss Katz has raised a point not relevant here. 
We are not so much concerned of how you got then. The 
statute doesn't say if you use a writ ad testifcamdum 


it's okay. One says on those exceptions, you have a 


charge and indictment, he has been arraigned on the 


rn rae © | 
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indictment and you must try him before you send him 
back. It doesn't raise the situation of how he got 
to your custody, but -- 


THE COURT: Mrs. Katz, I understand your position 


and I don't necessarily understand ths Congressional 


tive procedurss of Mr. John Mauro and he would have 
been much further rehabilitated were it not for the 
fact that you sent him back. You can see that by 


looking at lim. 


(Continued on next page) 


posture. They say you have interrupted the = 
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MR. SADAWSI:I: We have some documentary proof 
in that area. 

THE COURT: I bef. 

MR. SADAWSKI: We have denials of drug transfer 
programs and -- 

THE COURT: Mrs. Katz, you just have to some~ 
times face up to som: of the bizarre and queer 
statutes that we are faced with. It is a sad situatio 
because I don't think they think too inenly down | 
there, but nevertheless here is the statute. 

I have to rule that under the Interstate 
Agreement on detainers and when the Government eens: 
the presenc: of a defendant for the purpose of trial, 
the Government must, one, try the de-endant within 
120 days of his arrival in federal custoday as extende 
by the Court with the consent of the defendant; and, 
two try him before returning him to State custody. 
That's Article 4-C and EB of the agroement. 

And accordingly, regretfully and reluctantly 
tho indictment must be and is hereby dismissed. 

An opinion will foliow. See United States 
ex rel Esola v. Groones, 520 Fed. 2d 830, Third 
Circuit, 1975 and United States v. Kicketson, 498 
F. 2d, 367, Seventh Circuit, 1974. 


Now, I know this will help you, Mr. Mauro. 


-_— 
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MS. KATZ: I ask that the writ not be satis- 
fied so I can issue a subpcena to put Mr. Mauro 
before a Federal Grane Jury. 

THE COURGs:. Wi2. steht. 

MP. SADAWSMI: Can you explain that to me, 
vour Honor? 

THE COURT: Yess 

MS. KATZ: I will issue a new subpoena. 


TUE COURT: He is here right now and she wants 


to see whether he is going to testify before a Grand 
Jury. We will probably take the same position he 
took before, but that's a new subpoena. So I will 
not satisfy the writ for a day. 


MS. KATZ: Thank you, your lionor. 


won get your dismissal. 

MR. SADAWSKI: IJlere to prevent any further 
injustice, your Ilonor. 

THE COURT: Don't worry about that, don’t worry 
about thet. | 

MR. SADAWSKI: I have a question on what writ 
is existing now? 

THE COURT: No writ et. And she will serve -- 


26 that Lignt,; Ms. Katz? 


MS. KATZ: Yes. All I am simply asking is that 


THES COURT: You're only here for trial and | 
| 
| 


. %t2 


he not be sent bac!: to whatever state facility he 


in so we can issue a new writ ad testificandun. 


3 THE COURT: This is a matter of convenience, 

4 that’s all. And you can move to dismiss it. 

5 | We are not going te go through another unnecessary 

6 mechanical problem. She can issue it any way. If wot] 

7 send him back, I can still sign it and then you still 

8 come back. | 

| Now, why do that? — ) 

10 | MR. SADAWSKI: The reason for my question, I 
| 

| think the Court should be advised is that the same 

i detainer that was issued to bring him down for testimojy 

3 | before the original Grand Jury is the same Ponte a 

1 | that they brought him down for this appearance. 4+ 

6 has never been changed, updated or court-approved ‘ 

j 16 |] since July of last year. 

| 

"| Is that writ still in effect? | 

18 | THE COURT: No. I supnose that wouldn't be. | 
1 H 

19 | MR. SADAWSKI: t is 2 good question. : 

20 | NS. KATZ: I would object. I think there is | 

“| some nisunderstanding hore. 

22 || What happened to Mr. Mauro concerning the civil | 

a| contempt and whether there is a bail of detainer ss 

| lodged ¢ irsuant to the Court Order in that case and th 

| production of him in that case is a separa’s and | 
| | 
| 
| | 
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distinct issue to anything that has to do with the 
criminal contempt. 

lle was brought for the purposes of arraignment 
On an indictment via a writ ad prosequendum to this 
court, I believe, sometime in November. I don't 
remember the exact date. That is the writ he is being 
brought down here on. All of the other writs have to 
do with the civil contempt and are not: before this 
procecding. = 

Now, if counsel wants to make a motion to 
dismiss the detainer on whatever grounds he wants, 
as to the civil contempt, that's a separate and 
distinct proceeding. 

THE COURT: Yes. This is an indictment under 
criminal contempt and the problem before the Court is 
can he be triec under that indictment inasmuch as a 
detainer which was lodged in the State Prison was now 
was such that he «1sn't tried within the proper time 
and he was returned. 

And I say that means that this indictment must 
be dismissed. There is nothing else before the Court 
except a dismissal of the indictment. 

MR. SADAWSKI: Yes. But I think as a collatera 


matter to that dismissal all other administrative 


items which are proving detrimental to the defendant 
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a: Wait a minute, wait a minute. 
The detainer was filei for this indictment, 
was it? 
MS.RATZ: No. 
MR. SADAWSKI: No, your Honor. 


THE COUR? Well, then nothing else is before 


. 
‘ 


MR. SADAWSKI: May I ask from the S. Attorney 
why such a detainer still remains? 

MS. KATZ: If Mr. Sadawski would like to make a 
motion concern ig the civil contempt and the validity 
of the detainer still outstanding, the Government woul 


be happy to reply tothat motion. And that motion has 


not been made now or in the past. The motion was 


made as to the criminal contempt and that's separate. 
TIF COURT: Wait a minute. 
You have too many lawyers. If you want to 
argue it, you may come up. And I am not trying to 
be rude, but it does interfere with the orderly 


procedure to have you arguing it while I am listening 


to Mrs. Katz. You can see that. If you want to take 
a little five-minute recess to talk to him, that's 


perfectly all right. 


But let me tell you my reaction, Mrs. Katz. 


A 
The civil contempt B+ was more or less satis- | 
fied. Wasn't that over with? I mean, Judge Costantin 

put ham in jail stating he .d satisfy the contempt | 

if he testified, right? . u he never testified, is 


that right? 


MS. KATZ: Yes. 


MR. SADAWSKI: The query,is that Grand Jury . 
still alive? 3 

MS. KATZ: The Grand Jury is still alive. 

THE COURT: The Grand Jury is still alive. And 
you wan® to try him again becuuse the Grand Jury is 


still alive, you want to subpoena him and see jf he 


j 
| 
| 

THE COURT: Isn't that all over with now? - : | 
} 


wants to refuse to testify again, right? 
MS. KATZ: Your Honor, the Government -- you 
have dismisse. the indictment. 


THE COURT: I can see what you're thinking about, 
Mrs. Katz. ‘ 

.MS. KATZ: I believe I have the perfect right 
to issuc a new subpocna. 

THE COURT: Correct. 

MZ. KATZ: And to issue a new writ to hold him 
down for the purposes of appearing before the Grand 


Jury. 


THE COURT: And he will say this matter has bee 
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decided once. It's res judicata and it’s not before 
me now and she has a right to do it. 

MR. SADAWSKI: She asked for a matter of con- 
venience for the Court t» hold the defendant here. 

And I asked if we ‘unin going to be convenient, we my 
as well wipe out a writ -- 

THE COURT: Sho has a right to present her case 
and if chere is nothing to it, it will be dismissed, 
And she has a right to subpoena hin, she says. And 
I suggested you are going through the same thing again 
Mrs. Katz. And if you do, you will get the same 
answers and I can't sit newe mow knowing wit Mrs. Kat 
has in her nina, 

I think he ought to stay here .s a matter of 
convenience to serve it en hia and she will do it any 
way. And you gain nothing by sending him back and 
wasting the Government's moncy. 

Is that what you were talking about, irs. Katz? 

MS. KATZ: Yes, your Honor. All I wanted to 
do is have an opportunity to serve a subpoena and put 
him before a Grand Jury. 

Tif COURT: All right, you will. Granted. 

Next case. 

I will file a little more elaborate opinion. 


“@-s. 


It won't be much more. 
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fhank you, your Honor. 


They do werst things than that in 
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(Discussic., off the record.) 

MISS KATZ: We are discussing the motion made 
by John Mauro through his attorncy concerning inter- 
state agreement on detainers act. Mr. Fusco was 
brought out of -- I believe it is Clinton State 
Prison on November 5, 1975, for the purposes of 
arraignment. He was returned to that orison on 
December 18, 1975, and then he was, pursuant to a 
writ of ad prosequandum brought to this court. ie 
left Clinton on April 28, 1976, and is at present in 
the courtroom today. 

THE COURT: Wait a minute. He was sent back on 
December 17th, right? 

MISS KATZ: 16th, yorr Honor. 

THE CO’ °T: ‘then he was brought down here? 

MISS KATZ: April 28, 1976. 


THE COURT: Yes. You see, there are two phases 


of the statute that are involved. I think to bring 


him down on November Sth, you can't return hin 
according to my interpretation of the statute without 
trying him. 

MISS KATZ: Your Honor, as to the question of 
the 120 days, at the time Mr. Fusco was in the court- 
room, I believe that the original trial date for this 


was Februaary 4th. 
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MR. ee ae is right. | 

MISS KATZ: The Government at the time stated | 
that they were ready to try the case at the time of 
the arraignment. Your lionor set it down for 
February 4th. Quite honestly, it was adjourned, I 
believe, »y your Honor to this date. 

MR. CORBETT: That is right. 

TUE COURT: After -- didn't I ask ther - they 
waived speedy trial? 

MISS KATZ: Your Honor, I am sorry. I don't 
have any notation about that. 

MF.. CORBETT: I have no notation of that. My 


notation was this was on December 2nd. We appeared 


before your Honor and a trial date was set for February 


4th. 


THE COURT: However, he was sent back. 

MR. CORBETT: lie was sent back to Clinton 
Prison at Dannemora at that time. 

THE COURT: tWeil -- 

MISS KATZ: I don't believe there is any issue 
on the i290 days. It is true that he was sent back 
prior to the completion of all the criminal proceeding 
in this case. : 


THE COURT: Well, I have to know the exact time 


of the writ. I guess the files will show that on 
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November 5 he was really down here. 

MISS KATZ: Yes, your Honor. I believe it is 
the same writ that was used for hr. Mauro. It isa 
writ of ad prosequandum. 

Now, he was brought forth on other dates, but 
that was pursuant to the civil contempt, and his 
testimony before the Grand Jury, which has nothing to 
do with this case. 


THE COURT: And he was returned on December the 


MISS KATZ: Yes. 
THE COURT: Without being tried. 


MISS KATZ: Yes, your Honor. 


‘ 
| 


TNE COURT: And the case was set down for 
April 28th. 

MISS KATZ: Your Honor, originally it was set 
down for February 4th. 

THE COURT: Well, in February 4th, that was jus 
about 90 days, approximately; wasn't it? 


MISS KATZ: I believe it is approximately that. 


ER Eo Re 


THE COURT: February 4th, assuming he wasn't 
returned, I mean you still have to try within 120 days. 
MISS KATZ: Your Honor, I believe that the 

delay was because of your own calendar and your own 


schedule. 
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THE COURT: It was delayed because on 
February the 4th I went into the hospital. 

MISS KATZ: Yes, your Honor. I don't believe 
that is a delay ' .at can be attributed tC the Govern- 
ment. We were certainly ready to proceed immediately 
and try the case on February 4th. 

THE COURT: I went to the hospital that day or 
February 3rd, and then it was put down for April. 

MR. COR Yes, sir. For today. 

THE COURT: So, as far as the 120 days is 
concerned, this «ase differs from the case of Mauro; 


doesn't it? 


MISS KATZ: Well, your Honor, it is our position! 


that in Mauro, he consented to the trial date because 
of commitments. 

THE COURT: le denied that, as you know, right 
in your presence. 

MISS KATZ: I think it was denied, iis consent 
to he returned to the prison. I don't think he d nied 
to be returned on that date. i think he consented. 

THE COURT: That is within 120 day-. 

MISS KATZ: Your Honor, I am not really sure. 
But he was offered two alternative days, and this was 
the choice made by him and his attorney. He was 


offered both the 4th and the 9th, which he rejected. 
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So, I believe that that was not a delay attributable 
to the Covernment, and that we were prepared to try 
himwithin the 120 days. 

THE COURT: Ithink that -- 

THE CLERK: I believe you offered him either 


February 4th or 8th. 


THE COURT: Who is "he"? 

THE CLERK: The attorney for Mr. Mauro. 

THE COURT: It was the attorney for Mr. Mauro. 

MISS KATZ: But ic. Mauro was present in the 
courtroom and consulted with him. 


THE COURT: Yes. Now he is bound by that. 


MISS KATZ: I don’t believe that the delay is 
attributable to the Government. 

THF COURT: And you say that in this case that 
the delay is not attributable to the Government? 

‘3S KATZ: No, your Honor. You pointed out that 
you were hospitalized. It certainly can't be “ribu le 
to the Government. 

THE COURT: Anyway, you returned him. 

MISS KATZ: Yes. The facts are he was pro.iced 
on November 5, 1975, for the purposes of arraignment, 
and he was returned prior to trial. 


THE COURT: Yes. Well, there wasn't any trial. 


He returned December 18th. Now, I assume you move for 
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a dismissal in th. ::) Detainer Act; is that 
right? 

MR. CORBETT: I So move. 

THE COURT: I don't know why this case is any 


different from Mauro. 


MISS KATZ: Your Honor, I did not say there was 
any difference. 

THE COURT: So I have no alternative; do I? 

MISS KATZ: Weil, yovr Honor, you have. If 
your Honor would like me to reargue the issues of law 
that I uid in the case of the United States vs. Maur , 
I would be happy to do so. 

THE COURT: All you have to do is give me the 
same brief. 

MISS KATZ: Yes. The factual pattern is simila 
to Mr. Mauro‘s situation. I would resubmit my memoran 
of law in this case, as I did in Mr. Mauro‘s case, 
and make the same oral argument, some of which was 
made in the Third Circuit case and was rejected. One 
of these was, it was ne. < real detainer, it was a 


writ, and that is the reason it did not fall in the 


The second fact is the Act requires in Part 3, 


Detainer Act. 
a formal acknowledgement of invoking rights under the 


Interstate Agreemert Act. I would argue that in Part 4, 


pee nori sonnet 
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it also requires : t.cmal act of-actually stated that | 
we were invoking our rights under the Interstate Act. 
THE COURT: What you cay, that unless ‘the 


defendant at the time -- 


MISS KATZ: Your Honor, in Part 3, the mes 


must specifically invoke the act, and I would argue ua | 


# 


in order to bring Part 4 into play, ‘ne Government mus 


specifical.y invoke the Act, which was not done in 
this case. 


THE COURT: You mean in order to bring in Part 4j, 


the Government must demand a trial, that he cidn't do 
it? ; 
MISS KATZ: Your Honor, in order to bring in 
Part 4, we must demand that his production under Part 
4 of the Interstate Agreement Act, which wasn't done. 
Tii:; COURT: Neither made any demand. 
MISS KATZ: Yes, your Honor, but I believe in 
Part 3, in order for a defendant to invoke his right 
into Part 3, you must specifically invoke the Act by .:: 
so stating in writing that he is moving for a completi 
of a detainer or matters concerning a detainer under 
the Interstate Agreement Act, Part 3. 
I would suggest to this Court that the Government 
must do the same thing that in order to have an 


individual produced pursuant to the Interstate ayreement 
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Act, we must siacte in writing that we demand the 
prisoner pursuant to Part 4 of the Interstate Agree- 
ment Act, and if we do not do so, then we are not 
bound by the other provisions of the Act. 

THE COURT: Because you circumvent the other 
Act completely; wouldn't you? All you have to do, you 
pay no attention to a detainer. 

MISS KATZ: I believe the Government need not 
invoke the Act. That is not, no. Say that other 
jurisdictions might not need the -- | 

THe COURT: You made that argument. 

MISS KATZ: Yes, your Honor. I believe I have. 

THE COURT: Then you also say that if the 


defendant wants to take advantage of 


MISS KATZ: Right. 


MISS KATZ: Yes, your Honor. 

THE COURT: He has to do it in writing. 

MISS KATZ: Yes, sir. And I also suggest that 
a defendant can waive his rights by requesting that 
he be returned to -- whether it be the State Prison 
or from a State or a Federal Prison, from whence he 
cane. 

THE COURT: You never had that here. 


MiSS KATZ: Well, your Honor, until we get a 


THE COURT: Right. 


1 ak 
copy of the oA = a we don't know exactly who 
agreed and who did not agree to be returned. 

THE COURT: I don't think you have that in the 
proceedings. He was returned. I don't think he put 
down on the record one way or the other whether he 
was requesting it or you were. 

MISS KATZ: Your Honor, I believe Mr. Fusco did 
request to be returned to Clinton. That he did not 
want to stay here. But, this is my recollection. 

MR. CORBETT: I don't recall that being on the 
record. 

THE COURT: Well, you better find out, Miss Katz. 
You find out. 

MISS KATZ: Your Honor, Mr. Corbett was in the 
courtroom. Do you recall it being on the record or 


not, that Mr. Fusco requested that he be returned? 


MR. CORBETT: I know he spoke to me, not in the 


courtroom, and said he was unhappy with the MCC, and 


would like to go to Dannemora, but he never stated 


os the record, as I recall, Miss Katz. 


MISS KATZ: Your Honor, he did make a represen~ 
tation, whether »7t was on the record or not. 

THE COURT: Of course, when you waive a right, 
you must do so knowing as to what you are waiving. 


And I assume, Mr. Corbett, that you didn't tell him 


| 
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that he had a rig!t to be tried here? 

MR. CORBETT: No, I did not. 

THE COURT: (Continuing) In 120 days, and that 
if he didn't request or waive that right, the Govern- 
ment could not return him without a trial, and if 
the Government did return him, under the circumstances, 
they could no longer try him. 


MR. CORBETT: Yes, sir. 


THE COURT: Fortunately, Miss Katz, the defense 
here is one that is not too lean. But, you could 
have a hijacking case or a bank robbery, and then to 
let the fellow off -- 

MISS KATZ: Well, your Ilonor -- 


THE COURT: You see, that would be terrible; 


wouldn't it? 

MISS KATZ: I would suggest that there are 
probably many cases in tnis jurisdiction, as well as 
other jurisdictions, where this procedure has been 
followed. It is not an unusual procedure for °. 
individual to be produced for the purposes of an arraigh- 
ment and then returned until such time as trial. 

So, I -~ although, and I certainly am not sure I agree 
with you that this is not a serious offense. I believe 


this is not. It is unlucky that this is the only case 


where the fact will be involved in. 


record.) 
THE COURT: Maybe you might ask him if he wants 
to answer those questions. 
(Whereupon, a discussion was held off the 


record.) 


A 117 
(Whereupon, a discussion was held off the 


THE COURT: All right. Mr. Fusco, you are going 
to be very lucky. Due to a statute that was passed 
in 1970, the Government could not return you after 
your original place of incarceration, without auto- 
matically requiring the Court to dismiss the indictmen 
against you. The Government did return you on 
December 18th and automatically I have to dismiss the 
indictment. So, I am dismissing the indictment. 

MR. FUSCO: Your Honor, may I say something? 

THE COURT: Yes. 

MR. FUSCO: You stated that you felt I was lucky. 
Well, I was just at a parole hearing and I was given 
the maximum I could get at the parole hearing, due 
to the circumstances that I had an unfavorable report 
from the DA's office. Now, I really feel that because 
of all of this that I went through was due to this 
unfavorable report, because he is in total contrast 
with what he had stated at my sentencing. 


MR. CORBETT: This was the District Attorney in 


a j 
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MR. FUSCO: But now the penalty has already 
been served twice to me; civil contempt by a parole 
board, and I lost my job. Then I was denied programs, 
I have been far from lucky on all these RAS, 
I am serving a life sentence, your Honor. 

THE COURT: You brought in a lot of cocaine, 

MR. FUSCO: I know, sir. I was charged with an 
attempted possession. An attempt. 

THE COURT: Did you have a record? 

MR. FUSCO: No, sir. I was never incarcerated 
in my life. Three years in the Service. I am married. 
I worked till the day I was incarcerated. | 

THE COURT: It was the District Attorney in 
Queens' report? 

MR. FUSCO: Yes, sir. I feel this had plenty 
to do with it. 

THE COURT: Wait a minute. Wait a minute. Don’ 
talk so fast without knowing what you are talking 
about. I am asking you to listen for a minute. 

Miss Katz, you don't have to do with any report? 

MISS KATZ: Your Honor, I believe that a noti- 
fication was made to the District Attorney's Office 


concerning the factt that he was put before the Grand 


Jury and granted immunity and he refused to testify. 


eS ee 


io 

I don't think b. Bh 2 Oe iestion about the 
factual situation, and the dismissal in this situation 
has n¢thing to do with that situation. 

THE COURT: None whatsoever. You are lucky; 
still lucky, because if you were tried, you refused 
to answer, and if this indictment stood up and you 
were found guilty, I was going to add to your sentence 
Now, keep that in mind and see how lucky you are. 
You can't come here and thumb your nose at justice 
and do the things you have done and then tell everyone 
how unlucky you ave. You are lucky because the 


indictment was dismissed. 


(Time noted: 10:45 a.m.) 
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JOHN MAURO 
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The petiti of Marsha Katz rney for the Eastern 
District of New York, respectNn s s to this rt ti 


is charged, by an indictment filed against him in the Eastern District of New York, 
with violati of Title 18 United States Code, Section(s) 401 

It is necessary that the said defendant John Mauro be brought 
to the United States District Court for the Eastern District of New York for trial 
before said Unit tates District Court for the Eastern District of New York on 

S now pending against hin, 

WHEREFORE, your petitioner piays that a Writ of Habea rypus ad Prosequendum 
issue in this behalf directing that the said John Mauro be produced 
at the time and place set forth in said Writ, in civilian clothes, and that, after 


the said Jobn Mauro shall have 


appeare 1 pursuance of said 


immediately to the custody of the Warden, Auburn Correctional Pacility, 
Auburn, N.Y. 


stl 


"November 5, 1975 
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MARSHA KATZ being dwy sworn, says that he is the above 
named; ot he i rend ti ores peti by him subscribed and knows the 
content thereof; that t use are tru f hi 
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_ THE PRESIDENT OF THE UNL“ED STATES OF AMERICA 


TO THE WARDEN, Auburn Correctional Facility, Auburn, New ¥ 


ork - 
Anb/OR TO THE UiTITED 
STATES MARSHAL FOR THE EASTEIUI DISTRICT OF WEW YORK, AND/OR TO ANY OF HIS 
DEPUTIES, AND/OR TO ANY UNITED STATES MARSHAL 


GREETINGS: 
YOU ARE HEREBY COMMANDED to have the body of John Mauro 
now detained under your custody, as it is said, under safe and secure conduct, 


in civilian clothes, before the United States District Court for the Eastern District 


+; Of New York, at the United States Courthouse, in such courtroom es shall be designated, 


dn the Borough of Brooklyn, City, State and Eastern District of New York, on the 19th 
dsy of November at 10 o'clock in the fore noon of that day, for 
‘ ¢rdel before said United States District Court for the Eastern District of New 
York upon an indictment filed in said Eastern District of New York against the 
eaid Joha Mauro charging him with violation of Title 18 
United States Code, Section(g) 401 and, at the termination of the proceedings 
in the said United States District Court on that particular day, that you return 
RA him forthwith to the Warden, Auburn Correctional Facility, Auburn, N.Y. 
under safe and secure conduct, 
LET THE ABOVE WRIT ISSUE. 


Dated: Brooklyn, NY 
November 5, 1975 


Deputy Clerk 


T : i iTT TATES DIST I RE FOR THE EASTER 
Vivi 4 F Nid ¥ se 
Tne petition Marsha Katz Special Attorney for the 

District of w York, respectfully shows to t s Court that John Mauro 
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being detained in Auburn Correctional Facility, Auburn, N.Y. 


is chargs by an indictment filed against him in the Eastern District of New York, 
with violation itle 18 Code, Section() 401 
It is necessary the said defendant JotmMauro be brought 
€6689 
to the United States District rt for the Distri of New York 
ict Court for the istrict of New 
prays that a \ of Habeas Corpus ai Prosequendusz 
that the said #6689 be produced 
at the time and piace t forth in said Writ, in civilian othes, and that, after 
the said John Mauro #6689 shall in ce of said 


Writ, and at the termination of the procee 


: = tion of t pro 4 si t id UJ ‘ 
Crnier VPactorn rie ¢ ’ - = , ~~ ~ r > 
Cour Eastern District jew Yor 1 that particular day, he be returned 
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Watt Vive 4VP Mee 


Marsha Katz being duly sworn, says that } the petitioner at 
named; that he had reu } r j by him | rived and knows the 
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. t« fore 1 t 
ee SE ee — 


A 123 


Ti PRESIDENT OF THE UNITED STATES OF AMERICA 


TO THE WARDEN, qypuRN CORRECTIONAL FACILITY, AUBURN, HEH Eo nue uate 


STATES MARSHAL FOR THE EASTER! DISTRICT OF NEW YORK, AND/OR TO ANY OF i. 3 
DEPUTIES, AND/OR TO ANY UNITED STATES MARSHAL 


GREETINGS: 
YOU ARE HEREBY COMMANDED to have the body of som mauro $6689 
now detained under your custody, as it is said, under safe and secure conduct, 


in civilian clothes, before the United States District Court for the Eastern District 


of New York, at the United States Courthouse, in such courtroom as shall be designated, 


in the Borch of Brooklyn, City, State and Eastern District of New York, on the 23rg 


day of April, 1976 at 10 o'clock in the fore noon of that day, for 
trial before said United States District Court for the Eastern District of New 
York upon an indictment filed in said Eastern District of New York against the 
said John Mauro g¢6g9 charging him with violation of Title 18 
United States Code, Section(s) 401 and, at the termination of the proceedings 
in the said United States District Court on that particular day, that you return 
him forthwith to the Warden, AUBURN CORRECTIONAL FACILITY, AUBURN, NEW YORK 
under safe and secure conduct. 

LET THE ABOVE WRIT ISSUE. 


Dated: Brooklyn, NY 
April 14, 1976 
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UNITED STATES DISTRICT JUDGE 
EASTERN DISTRICT OF NEW YORK 


Deputy Clerk 


" 
a 


-VE- 


JON FUSCO 


7 } 
nian aa re 
ws ve a | 


now being detained in Clinton Correct‘ 


with violation of Title 18 


to the United States Dis 
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THE PRESIDENT OF THE UNITED STATES OF AMERICA 


TO THE WARDEN, CLINTON CORRECTIONAL FACILITY, DANNEMORA, N.Y. 

AuD/OR TO THE UiTITED 
STATES MARSHAL FOR THE EASTER! DISTRICT OF NEW YORK, AND/OR TO ANY OF HIS 
DEPUTIES, AND/OR TO ANY UNITED STATES MARSHAL 


“GREETINGS: 


YOU ARE HEREBY COMMANDED to have the bo-y of - John Pusco 


now detained under your custody, as it is said, under safe and secure conduct, 

in civilian clothes, before the United States District Court for the Eas ern District 

of New York, at the United States Courthouse, in such courtroom 4s BuAL. oe designated, 

in the Borough of Brooklyn, City, State and Eastern District of New York, on the 19th 

day of November, 1975 at 10 o'clock in the fore noon of that day, for 
trial before said United States District Court for the Eastern District of New 

York upon an indictment filed in said Eastern District of Ne “rk against the 

said John Fusco charging him with violation of Title 18 

United States Code, Section(»)}40l and, at the termination of the proceedings 


in the said United States District Court on that particular day, that you return 


_ him forthwith to the Warden, Clinton Correctional Yacility, Dennemora, N.Y. 


under safe and secure conduct. 
LET THE ABOVE WRIT ISSUE. 
Dated: Brooklyn, NY 
November 5, 1975 


28 DISTRICT JUDGE 
STRICT OF NEW YORK 


Deputy Clerk 
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ASTERN DISTRICT OF 


UNITED STATES OF AMERICA 
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JOHN FUSCO 
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TO THE HONORABLE JUDGES OF THE UNITED STATES DISTRICT COURT FOR THE E 
DISTRICT OF NEW YORK: 
é + : + — 
The petition of Marsha Katz Special Attorney for the Eastern 


District of New York, respectfully shows to this Court that John Pusco 
now being detained in Clinton Correctional Pacility 
ig charged, by an indictment filed egainst him in the Eastern District of New York, 


with violation of Title 18 United States Code, Sect 
, 
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It is necessary that the said defendant John Fusco be brought 


to the United States District Court for the Eastern D 


v 7 


strict of New York for trial 
before said United States District Court for the Eastern District of New York on 
the charges now pending against hin. 

WHEREFORE, your petitioner prays that a Writ of Habeas Corpus a4 Prosequendum 


issue in this behalf directing that the said John Fusco be produced 


at the time and place set forth in said Writ, in civilian clothes, and that, after 


the said John Fusco shall have appeared in pursuance of said 
Writ, and at the termination of the proceedings in the said United States District 


Court for the Eastern District o 
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New York on that particular day, he be returned 
; immediately to the custody of the Warden, Clinton Correctional Pacility 


under safe and secure conduct. 


Dated: Brookl 


EASTERN DISTRICT OF NEW ¥ SS: 
Marsha Katz being duly sworn, says that he is the petitioner above 


named; that he had read the foregoing petition by him subscribed and knows the 
contents thereof; that the same are true of his own knowledge and belief ee 
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TIE PRESIDGINT OF THE UNITED STATES OF AMERICA hl 127 

TO TiE WARDEN, CLINTON CORRECTIONAL FACILITY 

AND/OR TO THE UTITED 

STATES MARSHAL FOR THE EASTER DISTRICT OF FW YORK, AND/OR TO ANY OF 1S 

D. PUTIES, AND/OR TO ANY UNITED STATES MARSHAL 
GREETINGS: 

YOU ARE HEREBY COMMANDED to have the body of John Fusco 
aow detained under your custody, as it is said, under safe and secure conduct, 
in civilian clothes, before the United States District _— for the Eastern District 
of New York, at the United States Courthouse, in such courtroom as shasl be designated, 
in the Borough of Brooklyn, City, State and Eastern District of New York, on the 18th 
day of March at 10 # £4o'clock in the fore noon of that day, for 
trial before said United States District Court for the Eastern District of New 
York upon an indictment filed in said Eastern District of New York against the 
said § John Fusco charging him with violetion of Title 18 
United States Code, Section(¥) 401 and, at the termination of the proceedings 
in the said United States District Court on that particular day, that you return 
him forthwith to the Warden, CLINTON ’ LTLONAL FACILITY 
under safe and secure conduct. 


LET THE ABOVE WRIT ISSUE. 


Dated: Brooklyn, NY 
March 1, 1976 


UNITED STATES DISTRICT JUDGE 
EASTERN DISTRICT OF NEW YORK 


Clerk USDC EDNY 


Deputy Clerk 


AFFIDAVIT OF MAILING 


STATE OF NEW YORK 
COUNTY OF KINGS 
EASTERN DISTRICT OF NEW YORK, ss: 


_LYDIA FERNANDEZ _ __.., being duly sworn, says that on the __26th __ 
day of.__July, 1976 ....., I deposited in Mail Chute Drop for mailing in the 
U.S. Courthouse, Cadman Plaza East, Borough of Brooklyn, County of Kings, City and 
State of New York, %_ WO copies of Government's Appendix sss 


of which the annexed is a true copy, contained in a securely enclosed postpaid wrapper 


directed to the person hereinafter named, at the place and address stated below: 


John C. Corbett, Esq. Robert Sadowski, Esq. 


66 Court St. 125-10 Queens Bivd. 
Brooklyn, N. Y. 11201 ' _._. Queens, N, Y. 


Sworn to before me this sce 

26th dayof July, 1976 eee eo 
F ) G) RS FF SO EE EE a 

rs o siror— IXYDIA FERNANDEZ 


